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“Antitrust Guidelines for the Licensing of Intellectual Property”

3 Antitrust Concerns and Modes of Analysis
3.2 Markets Affected by Licensing Arrangements
3.2.3 Research and Development Markets

“If a licensing arrangement may adversely affect competition to develop new or improved goods
or processes, the Agencies may analyze such an impact as a competitive effect in a separate
research and development market. A licensing arrangement may have competitive effects on
research and development that cannot be adequately addressed through the analysis of
goods or technology markets.”

“ A research and development market consists of the assets comprising research and
development related to the identification of a commercializable product, or directed to
particular nhew or improved goods or processes, and the close substitutes for that research
and development.”
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3 GENERAL PRINCIPLES
2.3 Market definition
“'Some licence agreements may affect competition in innovation. In analysing such effects, however, the Commission will

normally confine itself to examining the impact of the agreement on competition within existing product and technology
markets. Competition on such markets may be affected by agreements that delay the introduction of improved products or
new products that over time will replace existing products. In such cases innovation is a source of potential competition
which must be taken into account when assessing the impact of the agreement on product markets and technology markets.
In a limited number of cases, however, it may be useful and necessary to also analyse the effects on competition in innovation
separately. This is particularly the case where the agreement affects innovation aiming at creating new products and where it
is possible at an early stage to identify research and development poles . In such cases it can be analysed whether after the
agreement there will be a sufficient number of competing research and development poles left for effective competition in
innovation to be maintained. ”
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Hal VARIANZ#Z (UC Berkeley School of Information)
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