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Today’s presenta.on

1) The importance of merger remedies in Japan
2) How o8en does the JFTC intervene? A comparison of interven>on 

rates in Japan, the EU and the OECD
3) Legal framework and types of remedies

2



The importance of merger 
remedies in Japan
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Japanese merger control stands or falls with 
its remedies
• No prohibitions for more than 70 years
• Remedies (問題解消措置) is the only tool used
• Heavy reliance on remedies is not unique, but exclusive reliance on 

remedies is unique for a mature jurisdiction such as Japan

4



European Commission: prohibi.ons are rare, 
but they do happen

Source: European Commission, Statistics on Merger Cases (updated regularly), 
https://competition-policy.ec.europa.eu/mergers/statistics_en.
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Source: Simon Vande Walle, Remedies, in EU COMPETITION LAW VOLUME II: MERGERS AND ACQUISITIONS 763, at 764, 
figure 1 (Christopher Jones & Lisa Weinert eds., Edward Elgar, 3d ed. 2021) 6



United States: “prohibitions” are rare but they 
do happen 

Source: Logan Billman & Steven C. Salop, Merger Enforcement Sta3s3cs: 2001-2020, 85 
ANTITRUST LAW JOURNAL 1, p. 12 (Table 1) (2023) 7



Germany: prohibi/ons 
and remedies cases are 

more balanced

Source: Monopolkommission, 
WeWbewerb 2022, XXIV. Hauptgutachten
[CompeZZon 2022, XXIV - Main Report], 
p. 116, Abbildung II.2 [Figure II.2], 
hWps://www.monopolkommission.de/ima
ges/HG24/HGXXIV_Gesamt.pdf. 8



Frequent use of remedies by compe..on 
authori.es cri.cized

• Some changes in enforcement policy in the U.S.
• But global preference for remedies unlikely to change

Source: John Kwoka & 
Spencer Weber Waller, Fix 
It or Forget It: A “No-
Remedies” Policy for 
Merger Enforcement, CPI 
ANTITRUST CHRONICLE, p. 
3 (August 2021).
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Prohibi.ons are important

• To obtain effec>ve remedies: only credible threat of prohibi>on will 
make par>es willing to offer solid remedies
• To deter future an>-compe>>ve mergers (see, e.g., Pedro Pita Barros, Joseph A. 

Clougherty & Jo Seldeslachts, Remedy for Now but Prohibit for Tomorrow: The Deterrence Effects of Merger 
Policy Tools, 52(3) THE JOURNAL OF LAW & ECONOMICS 607 (2009).
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How to explain the JFTC’s lack of 
prohibitions?

Source; OECD, Agency decision-making in merger cases: Prohibition and conditional clearances, Summary of 
discussions (29 November 2016), p. 8.
https://one.oecd.org/document/DAF/COMP/WP3/M(2016)2/ANN4/FINAL/en/pdf 11



OECD Roundtable on agency decision-making in 
merger cases: from a prohibi=on decision to a 
condi=onal clearance (November 2016)
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How to explain the JFTC’s lack of 
prohibi.ons?
• Parties can (and do) abandon deals in other jurisdictions as well, based on 

feedback from the authority (in pre-notification, Phase I or Phase II)
• Still, those jurisdictions occasionally prohibit deals. Why the difference?

• Do parties in Japan see no point in getting a cease-and-desist order because an 
appeal will be lost in any event? But this would imply that judicial review does not 
function and, in any event, parties may wish a JFTC decision for reasons other than 
an appeal (cf. Siemens / Alstom in the EU: no appeal, but parties did not abandon 
their merger)

• Are clear cases abandoned but borderline cases not, in the expectation that the JFTC 
will show flexibility with regard to remedies? Asymmetric incentives for the JFTC: 
virtually no threat of an appeal by third parties if clearance with remedies, but high 
hurdle to issue a cease-and-desist order.
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Japan’s low intervention rate
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Interven.on rate

• Percentage of merger cases in which a compe>>on authority 
intervened
• Interven>on = remedies or prohibi>on
• Calculated as:

𝑡𝑜𝑡𝑎𝑙	𝑛𝑢𝑚𝑏𝑒𝑟	𝑜𝑓	𝑖𝑛𝑡𝑒𝑟𝑣𝑒𝑛𝑡𝑖𝑜𝑛𝑠
𝑡𝑜𝑡𝑎𝑙	𝑛𝑢𝑚𝑏𝑒𝑟	𝑜𝑓	𝑚𝑒𝑟𝑔𝑒𝑟𝑠	𝑟𝑒𝑣𝑖𝑒𝑤𝑒𝑑	(𝑛𝑜𝑡𝑖𝑓𝑖𝑒𝑑)

• Frequently used in interna>onal discussions
• Example: OECD CompeRRon Trends (database launched in 2018)
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Year
(Japanese fiscal
year)

Number of
notifications

Cases cleared
with remedies

2022 (Reiwa 4) 306 1
2021 (Reiwa 3) 337 3
2020 (Reiwa 2) 266 6
2019 (Reiwa 1) 310 4
2018 (Heisei 30) 321 8
2017 (Heisei 29) 306 6
2016 (Heisei 28) 319 3
2015 (Heisei 27) 295 1
2014 (Heisei 26) 289 2
2013 (Heisei 25) 264 1
2012 (Heisei 24) 349 3

=2154 =31

31
2154

= 1.44%

Calculating the JFTC’s intervention rate in the 
period 2015 - 2021
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Comparing interven.on rates is tricky

• Rate depends not only on number of interventions (numerator), but 
also on number of mergers reviewed (denominator)
• Jurisdictions with low notification thresholds will capture many 

mergers à high number of mergers reviewed à tend to have low 
intervention rates
• For example: Germany, United States: intervention rate far below 1%
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But in the case of Japan, this does not explain 
the low interven.on rate 
• Roughly 300 notifications per year (since 2009 amendment)
• Same range as EU (300-400) or France (roughly 250)
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Intervention rate in France also significantly 
higher than in Japan

Source: Autorité de la concurrence, LES ENGAGEMENTS COMPORTEMENTAUX, p. 293 (in the English version) 
(DirecZon de l’informaZon légale et administraZve, 2019)  
www.autoritedelaconcurrence.fr/fr/publicaZons/engagements-comportementaux
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How to explain Japan’s uniquely low 
intervention rate?
• JFTC is less strict?

• Merger guidelines follow international norms, but applied in a more lenient way?

• JFTC is faced with fewer problematic mergers?
• Is there a uniquely Japanese factor explaining this?

• Concentration in Japanese market not yet as high as in U.S., EU à more room left for 
mergers?

• Markups of firms have stagnated, profit ratios have fallen: less market power?
• Shrinking population, decline in demand as possible reason

• Japanese companies’ aversion to mergers with strategic competitors?

21



Japan: profit ratios in the manufacturing 
industry have fallen in last 15 years

Source: Toshiko Igarashi & Jun Honda, ⽇本の製造業における市場集中度と競争環境
Nihon no seizōgyō ni okeru shijōshūchūdo to kyōsōkankyō [Concentra3on and Compe33on in Japanese 
Manufacturing Industries] (CPRC Discussion Papers, November 2022), p. 14, figure 7 (Nihon zentai ni okeru rijunritsu
no suii [Change of profits raZos in Japan]), 
hWps://www.jmc.go.jp/cprc/reports/disucussionpapers/r4/index_files/CPDP-91-J.pdf
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Japan: markups have stagnated
(since 2001)

Source: Hiroshi Ohashi & Tsuyoshi Nakamura, Stagna3on of markups and (non-)existence of superstar firms in Japan
(VoxEU columns, 20 October 2020), hWps://cepr.org/voxeu/columns/stagnaZon-markups-and-non-existence-
superstar-firms-japan (figure 1
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Japan: moderate increase in markups but a steep 
increase for the United States, Canada and Europe 
(since 1980) 

Source:Federico J. Díez, 
Daniel Leigh & Suchanan
Tambunlertchai, Global 
Market Power and its 
Macroeconomic 
Implications, p. 25, figure 6 
(IMF Working Papers Vol. 
2018, issue 137, June 
2018), 
https://doi.org/10.5089/9
781484361672.001
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Legal Framework and Types of 
Remedies
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• No “hard law” (no statutory provisions, no case law)
• Legal vacuum filled by JFTC guidelines and regula>ons (規則)

• Seems to grant great power and discre>on to JFTC
• But JFTC has shown remarkable restraint
• Guidelines follow internaRonal pracRces
• ApplicaRon of the guidelines is pragmaRc / lenient
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The JFTC’s pragmatic approach: behavioural 
remedies vs. structural remedies
• JFTC’s remedies policy: structural remedies in principle
• But JFTC guidelines give JFTC flexibility
• In prac>ce: JFTC frequently accepts behavioural remedies
• Past twenty-one cases: 13 behavioural – 8 structural
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34 (structural) vs. 62 (behavioural)

Source: Yoshihiro Sakano, 企業結合における問題解消措置のあり⽅に関する検討 (2021) (doctoral thesis, Kobe 
University),p. 60, Hyō 3 [Table 3], https://da.lib.kobe-u.ac.jp/da/kernel/D1007662/D1007662.pdf. The numbers add up to 
more than 84 cases because some cases had both a divestiture remedy and non-divestiture remedy.
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EU: dives.tures cons.tute large majority of 
remedies cases

Source: Simon Vande Walle, Remedies, in EU COMPETITION LAW VOLUME II: MERGERS AND ACQUISITIONS 763, at 796, figure 3 
(Christopher Jones & Lisa Weinert eds., Edward Elgar, 3d ed. 2021) + 
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France: behavioural remedies frequently used
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Other example of JFTC’s pragma.c aZtude: 
structural remedies in name but not in effect
• 3-to-2 merger between 

Nippon Steel and Kobe 
Steel’s road-related 
businesses (神鋼建材⼯業(株)によ
る⽇鉄建材(株)の鋼製防護柵及び防⾳壁
事業の吸収分割)

•  Remedy: dives>ture of a 
stake (持分) in equipment (設
備譲渡)
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Merger between Nippon Steel and Kobe Steel’s 
road-related businesses (神鋼建材⼯業(株)による⽇鉄建
材(株)の鋼製防護柵及び防⾳壁事業の吸収分割)

• à does not create an independent player that can compete (for instance, no 
innovaRon possible) 
• Volume to which remedy taker is enRtled is capped à remedy taker cannot be an 

effecRve constraint à merged enRty has much more market power than when 
facing a normal compeRtor
• Cf. mobile mergers in the EU: 

• capacity at a fixed cost
• no variable cost
àstrong incenEve to gain new customers?

In theory yes, in prac0ce…

• Lesson: very difficult to replicate the incenEves 
of a true structural remedy-taker
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Conclusions
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Conclusions

• Strong reliance on remedies (as opposed to prohibi>ons) is not 
unique, but exclusive use of remedies (zero prohibi>ons) is unique for 
a mature jurisdic>on such as Japan
• Complete informality of remedies process (no hard law, no binding 

decisions, no court interven>ons) seems unique
• Puzzle: in spite of the JFTC’s non-confronta>onal approach to merger 

control, markets in Japan are more compe>>ve than in the EU and 
the U.S. What factors are at play? 
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