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Today’s presentation

1) The importance of merger remedies in Japan

2) How often does the JFTC intervene? A comparison of intervention
rates in Japan, the EU and the OECD

3) Legal framework and types of remedies



The importance of merger
remedies in Japan



Japanese merger control stands or falls with
its remedies

* No prohibitions for more than 70 years

* Remedies ([EIREAZ/H¥a12) is the only tool used

* Heavy reliance on remedies is hot unique, but exclusive reliance on
remedies is unique for a mature jurisdiction such as Japan




European Commission: prohibitions are rare,
but they do happen
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Part 7 — Remedies
Chapter 1 - Introduction

Simon Vande Walle
Prohibitions vs. approvals with remedies per year (2011-2020)
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Figure 1. Number of approvals with remedies vs. prohibitions per year (2011-2020).

Source: Simon Vande Walle, Remedies, in EU COMPETITION LAW VOLUME II: MERGERS AND ACQUISITIONS 763, at 764,
figure 1 (Christopher Jones & Lisa Weinert eds., Edward Elgar, 3d ed. 2021)



United States: “prohibitions” are rare but they
do happen

TABLE 1. TOTAL HSR OUTCOMES (2001 TO 2020)™

Outcomes Total Percentage
Total HSR filings 31,530
HSR Filing Outcomes
Agency clearances 4,850 15.3%
Total second requests 969 3.1%
Second Request Outcomes
Cleared as is 274 28.3%
Abandoned/restructured pre-complaint 254 26.2%
Settled simultaneously with complaint 367 37.9%
Unresolved complaints (litigation) 74 7.6%
Litigation Outcomes
Abandoned post-complaint 34 45.2%
Settled post-complaint 11 14.9%
Withdrawn by agency 3 4.1%
Litigated to a decision 26 37.9%
Percentage of Wins/Losses
Government wins at trial 17 65.3%
Government losses at trial 9 34.7%

Source: Logan Billman & Steven C. Salop, Merger Enforcement Statistics: 2001-2020, 85
ANTITRUST LAW JOURNAL 1, p. 12 (Table 1) (2023) .



Abbildung 11.2: Anzahl der Hauptpriifverfahren und der dortigen Entscheidungen sowie Riicknahmen
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Quelle: eigene Darstellung nach Angaben des Bundeskartellamtes Prohibitions



Frequent use of remedies by competition
authorities criticized

Fix It or Forget It: A “No-Remedies” POIlcy BY JOHN KWOKA & SPENCER WEBER WALLER!
for Merger Enforcement

By John Kwoka & Spencer Weber Waller

The inherent limitations of remedies as a method of resolving competitive

concerns yvith mergers hgve becqme more evident. The exp.a.nsive use of SOU rce: JOhl’l Kwoka &
remedies in actual practice has likely exceeded the capabilities of agen- -

cies and courts; and empirical evidence has increasingly cast doubt on Spencer Weber W&HCI’, F ix
their effectiveness. Accordingly, we propose a “no-remedies” policy under y

which the antitrust agency would not accept any conduct remedies and It or For get It: A No-

only limited divestitures. The agencies would only consider those structural R d . s P l .

changes that have been undertaken (or at least committed to) prior to the emedaies 0 lC'y f or

parties’ filing their merger proposal and would not enter into negotiation

with the parties during the review period. This “Fix It or Forget It" (“FIFI") M erg er E I’lf orcemen t’ CPI
policy would encourage merging parties to initiate the necessary compet- ANTITRUST CHRONICLE, p
itive fixes and permit the agency to evaluate precisely what the parties file

in their proposal. We believe this policy would strengthen merger enforce- 3 ( August 202 1 )

ment by restoring the traditional roles of the agencies and the courts.

* Some changes in enforcement policy in the U.S.
* But global preference for remedies unlikely to change



Prohibitions are important

* To obtain effective remedies: only credible threat of prohibition will
make parties willing to offer solid remedies

* To deter future anti-competitive mergers (see, e.g., Pedro Pita Barros, Joseph A.
Clougherty & Jo Seldeslachts, Remedy for Now but Prohibit for Tomorrow: The Deterrence Effects of Merger

Policy Tools, 52(3) THE JOURNAL OF LAW & EcoNomics 607 (2009).



How to explain the JFTC's lack of
prohibitions?

The Chair then asked Japan why the Japan Fair Trade Commission (JFTC) has not issued any cease
and desist orders against proposed transactions in the last 50 years. The JFTC explained that one of the
reasons is that, before 2011, the JFTC had a system of informal consultation with companies, before any
formal notification of a transaction. During this consultation phase, the JFTC conducted an almost full
review of the transaction, and shared its main conclusions with the parties. Thus, when the parties
anticipated that the JFTC would reject proposed remedies, they abandoned the transaction. After 2011, the
JFTC changed the process. While it still accepts prior consultations mainly for procedural matters, such as
how to make entries in the notification forms, full review only takes place after the parties submit a
notification. Since 2011, there have been cases where transactions were abandoned after their notification;
in fact, out of 295 cases notified to the JFTC in 2015, 8 were abandoned during Phase 1 review. The JFTC
prefers structural remedies. However, when behavioural measures are appropriate, the JFTC accepts
behavioural remedies if they counter the competition concerns.

Source; OECD, Agency decision-making in merger cases: Prohibition and conditional clearances, Summary of
discussions (29 November 2016), p. 8.
https://one.oecd.org/document/DAF/COMP/WP3/M(2016)2/ANN4/FINAL/en/pdf
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OECD Roundtable on agency decision-making in
merger cases: from a prohibition decision to a
conditional clearance (November 2016

YOECD =
: Custom search n

BETTER POLICIES FOR BETTER LIVES

I OECD Home About Countries + Topics v COVID-19 Ukraine

OECD Home - Directorate for Financial and Enterprise Affairs -~ Competition - Agency decision-making in merger cases: Prohibition and conditional clearances

> Bribery in internationa Agency decision-making in merger cases: Prohibition and conditional
— clearances

> Corporate governance and
corporate finance When analysing mergers which risk generating anti-competitive effects, competition agencies often
consider the trade-off between prohibiting the transaction and granting a conditional clearance. While it
is clear that agencies should establish that a transaction generates anti-competitive effects to either
prohibit it or impose conditions to its clearance, the point beyond which sufficient harm is assumed to be

established, and a prohibition decision or the imposition of remedies are justified, is not always clear.

> Financial markets, insurance
and pensions

In November 2016, the OECD held a roundtable to explore competition authorities’ approaches to
prohibiting mergers or accepting remedies to achieve a conditional clearance. The discussion provided
insights into the factors that competition authorities consider when making their decision.

> International investment

Read the detailed summary of the discussion - Voir le compte rendu détaillé de la discussion

» Full list of Competition Policy Roundtables
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How to explain the JFTC's lack of
prohibitions?

 Parties can (and do) abandon deals in other jurisdictions as well, based on
feedback from the authority (in pre-notification, Phase | or Phase Il)

* Still, those jurisdictions occasionally prohibit deals. Why the difference?

e Do parties in Japan see no point in getting a cease-and-desist order because an
appeal will be lost in any event? But this would imply that judicial review does not
function and, in any event, parties may wish a JFTC decision for reasons other than
an appeal (cf. Siemens / Alstom in the EU: no appeal, but parties did not abandon
their merger)

* Are clear cases abandoned but borderline cases not, in the expectation that the JFTC
will show flexibility with regard to remedies? Asymmetric incentives for the JFTC:
virtually no threat of an appeal by third parties if clearance with remedies, but high
hurdle to issue a cease-and-desist order.



Japan’s low intervention rate



Intervention rate

* Percentage of merger cases in which a competition authority
intervened

* Intervention = remedies or prohibition

* Calculated as:
total number of interventions

total number of mergers reviewed (notified)

* Frequently used in international discussions
* Example: OECD Competition Trends (database launched in 2018)



Calculating the JFTC’s intervention rate in the
period 2015 - 2021

Year Number of | Cases cleared
(Japanese fiscal|notifications with remedies
year)

2021 (Reiwa 3) 31
2020 (Reiwa 2) >1Ea = 1.449,

2019 (Reiwa 1)
2018 (Heisei 30)

=31
2017 (Heisei 29)
2016 (Heisei 28)
2015 (Heisei 27)
2014 (Heisei 26)
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out of total mergers reviewed; 2015-2021)
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Comparing intervention rates is tricky

* Rate depends not only on number of interventions (numerator), but
also on number of mergers reviewed (denominator)

* Jurisdictions with low notification thresholds will capture many
mergers =2 high number of mergers reviewed = tend to have low
intervention rates

* For example: Germany, United States: intervention rate far below 1%



But in the case of Japan, this does not explain
the low intervention rate

* Roughly 300 notifications per year (since 2009 amendment)
e Same range as EU (300-400) or France (roughly 250)



ntervention rate in France also significantly
nigher than in Japan

@ DECISIONS D'’AUTORISATION SOUS RESERVE D'ENGAGEMENTS

Clearance decision 201 200 192 230 233 235
DeC|S|c_)ns subject to 3 - - 10 7 10 6 6 8 4
commitments ~—~  c———

As %

of WhI.Ch dec:srons. subject to 2 2 2 3 2 3 3 3 3 3
behavioural remedies

Share of behavioural remedies
in relation to total commitments 67% 29% 29% 30% 29% 30% 50% 50% 38% 75%

accepted

* As jurisdiction of merger control was transferred to the Autorité on 2 March 2009, only the decisions issued after this
date have been analysed.
Source: Autorité de la concurrence, LES ENGAGEMENTS COMPORTEMENTAUX, p. 293 (in the English version)

(Direction de I'information |égale et administrative, 2019) 20
www.autoritedelaconcurrence.fr/fr/publications/engagements-comportementaux




How to explain Japan’s uniquely low
intervention rate?

* JFTC is less strict?
* Merger guidelines follow international norms, but applied in a more lenient way?

* JFTC is faced with fewer problematic mergers?

* |s there a uniquely Japanese factor explaining this?
* Concentration in Japanese market not yet as high as in U.S., EU = more room left for
mergers?
* Markups of firms have stagnated, profit ratios have fallen: less market power?
e Shrinking population, decline in demand as possible reason

* Japanese companies’ aversion to mergers with strategic competitors?



Japan: profit ratios in the manufacturing
industry have fallen in last 15 years
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Manufacturing Industries] (CPRC Discussion Papers, November 2022), p. 14, figure 7 (Nihon zentai ni okeru rijunritsu
no suii [Change of profits ratios in Japan]),

https://www.jftc.go.jp/cprc/reports/disucussionpapers/r4/index files/CPDP-91-]).pdf




Japan: markups have stagnated

(since 2001)

Figure 1 Aggregated markups (sales share weighted) in Japan and developed

countries
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Source: Hiroshi Ohashi & Tsuyoshi Nakamura, Stagnation of markups and (non-)existence of superstar firms in Japan
(VoxEU columns, 20 October 2020), https://cepr.org/voxeu/columns/stagnation-markups-and-non-existence-
superstar-firms-japan (figure 1




Japan: moderate increase in markups but a steep

increase for the United States, Canada and Europe

(since 1980)

Figure 6. Evolution of Estimated Markups Across Economies
(Sales-weighted mean for all publicly listed firms)
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Note: Figure reports markup estimates for 33 advanced economies (AEs) and 41 emerging market and
developing economies (EMDEs). For country groups (AE Europe, Latin America, and EMDE Asia) figure reports
median of included countries. IQR denotes inter-quartile range.

Source:Federico J. Diez,
Daniel Leigh & Suchanan
Tambunlertchai, Global
Market Power and its
Macroeconomic
Implications, p. 25, figure 6
(IMF Working Papers Vol.
2018, issue 137, June
2018),
https://doi.org/10.5089/9

/81484361672.001
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Legal Framework and Types of
Remedies



* No “hard law” (no statutory provisions, no case law)

* Legal vacuum filled by JFTC guidelines and regulations (3 Bl|)

* Seems to grant great power and discretion to JFTC

e But JFTC has shown remarkable restraint
* Guidelines follow international practices
* Application of the guidelines is pragmatic / lenient



The JFTC’s pragmatic approach: behavioural
remedies vs. structural remedies

* JFTC’s remedies policy: structural remedies in principle
e But JFTC guidelines give JFTC flexibility

* In practice: JFTC frequently accepts behavioural remedies
* Past twenty-one cases: 13 behavioural — 8 structural



34 (structural) vs. 62 (behavioural)

<3
EXE QRN | BREF | HHE KT | BHRE | ZERR| ™iEX| &85
B — X5 DRI | FoX B-RE HEE KELE BEAHF
B ED TEEF &R 1718
X E
34 ¥4 12 # 8 1 8 ¥4 6 14 31 % 21 5 {4 84 1
34 44 62 ¥4 84 4
52 ¥4 50 14 84 4

Source: Yoshihiro Sakano, IEZEAE A ICH 1T 2 BB EIRED H V) 77I1ZEE T 51%ET (2021) (doctoral thesis, Kobe
University),p. 60, Hyo 3 [Table 3], https://da.lib.kobe-u.ac.jp/da/kernel/D1007662/D1007662.pdf. The numbers add up to
more than 84 cases because some cases had both a divestiture remedy and non-divestiture remedy.
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EU: divestitures constitute large majority of
remedies cases

Other non-divestiture, 17 cases
10%

Removal of links with
competitors, 9 cases
5%

Access remedy
20 cases
12%

Divestitures
124 cases
73%

Figure 3. Types of remedies (2011-2020): type, number of cases, percentage of total.

Source: Simon Vande Walle, Remedies, in EU COMPETITION LAW VOLUME |l: MERGERS AND ACQUISITIONS 763, at 796, figure 3
(Christopher Jones & Lisa Weinert eds., Edward Elgar, 3d ed. 2021) +



France: behavioural remedies frequently used

® DECISIONS D’AUTORISATION SOUS RESERVE D'ENGAGEMENTS

Clearance decision

Demspns subject to 3 - 7 10 7 10 6 6 8 4
e
As % 34% 36% 33% 54% 3.5% 5% 31% 2.6%  3.4% 1.7%
of wthh dec:s:ons. subject to 2 2 2 3 2 3 3 3 3 3
behavioural remedies

Share of behavioural remedies
in relation to total commitments | 67% 29% 29% 30% 29% 30% 50% 50% 38% 75%

accepted

* As jurisdiction of merger control was transferred to the Autorité on 2 March 2009, only the decisions issued after this
AdAate have haen analveead
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Other example of JFTC’s pragmatic attitude:

structural remedies in name but not in effect

* 3-to-2 merger between
Nippon Steel and Kobe
Steel’s road-related

businesses (#smzEi T () I

% HEREM (BK) DHRLPIE W&Uﬁﬁ*"’zﬂ#
EXDRINDE)

 Remedy: divestiture of a
stake (#%) in equipment (&
&)

2 BRiERE

PRI E L E MBS ORENAEEARR L ShTWS 18, LK
PREOLBERET 5 ERLE LY, HASHOBBIERHTIE3ERL
NOBRLEELTEY. £1-. RICHEERET 5 LHELLOTHBNICH A
HLOBERBEREETEEISHR0. BEOEESOETRIELARILH
BO—HEGYH L TEET S LITEHEE VR B, %otw~%z%tﬁbr
BSREORAERET 3L V5 HklE. B eELEEBAS L THE
HISH LEDSER N £l ¢ SHENTHEL LT, RYBBHETHS.

T, B4 LIERSOBEICE L TRBISRIEEE
fth. H4H LIk oTIE. BERIIEEEERT 5BEMOLLEOTIZE
i 47 Y OERRORBERE T = EXTE, HBOUMDBHE LR,

ThI, Eﬁimﬁ®§ﬁ§®45%ﬁ é%Aﬁootﬁ%/:7wﬁuﬁ

SHNOEAEEFEORTHREICHLUTIHETHY . FITESD2(12HT5
BREEZAOLBHELRAFLLLI LML, §E£F®45%wﬁﬁ§$£
TAHIELICKYEEBRHDS G 5
TEOHFERBICRYBHLFMTESZ LMD, ﬁ‘wtt$l~9l,\‘c=bﬁt)]
HKETHDIEEZDND,

UEDT &, IO SRIFERETEVTHLLRDOONS,
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Merger between Nippon Steel and Kobe Steel’s

road-related businesses (##dizEM T 2 (kK) (2 & 2 0 #kiE
M () OB FEME K OB & BE S 25 DRI FY)

* - does not create an independent player that can compete (for instance, no
innovation possible)

* Volume to which remedy taker is entitled is capped = remedy taker cannot be an
effective constraint 2 merged entity has much more market power than when

facing a normal competitor

e Cf. mobile mergers in the EU:
* capacity at a fixed cost
* no variable cost
—>strong incentive to gain new customers?
In theory yes, in practice...

e Lesson: very difficult to replicate the incentives
of a true structural remedy-taker



Conclusions



Conclusions

 Strong reliance on remedies (as opposed to prohibitions) is not
unique, but exclusive use of remedies (zero prohibitions) is unique for
a mature jurisdiction such as Japan

* Complete informality of remedies process (no hard law, no binding
decisions, no court interventions) seems unique

* Puzzle: in spite of the JFTC’s non-confrontational approach to merger
control, markets in Japan are more competitive than in the EU and

the U.S. What factors are at play?



