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“Coordinate joint ambition. Climate alliances also enable businesses to align 

around a long-term, shared vision of change. (...) Each member is supposed to 

pledge and develop plans to reach net-zero carbon emissions by 2050. ... [This] 

mitigates the first-mover disadvantage by enabling members to 

precompetitively and concurrently engage in cleaner activities.

Because of antitrust concerns, firms are extraordinarily cautious about anything 

that might be construed as joint action. Some climate alliances nevertheless add 

value by providing the formal organizational structures, processes, transparency, 

and governance necessary to enable collective action across firms while 

remaining compliant with the law. They bind their interactions to specific tasks, 

simplify and reduce the costs of coordination, and enable actors to develop 

systemic solutions to fill critical gaps. For example, despite allegations of 

greenwashing, the Oil and Gas Climate Initiative (OGCI) is a platform through 

which 12 major oil and gas competitors pool their resources and expertise. By 

founding and being limited partners in the $1 billion Climate Investment Fund, 

OGCI members make joint investments as an industry, rather than as individual 

firms.”







• The debate on sustainability agreements

• On adding ‘out-of-market-efficiencies’

• Are ‘first mover disadvantages’ real?

• The Japanese ‘Green Society under the Antimonopoly Act’ initiative 

• More promising avenues for ‘green antitrust’

• [Encore: Joint Elimination of Low-end Products – ongoing work with Marco Haan, RUG]

Ippon or Kaeshi-Waza? – Agenda



‘National Energy Agreement’ (2013)
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Source: Article 101(3) TFEU, Official Journal, 9 May 2008



• European Commission (2004), Guidelines on the Application of Article 

81(3), recital 87:

“The decisive factor is the overall impact on consumers of the products 

within the relevant market and not the impact on individual members of 

this group of consumers”

• Shaw (2002): “the average” consumer

• ‘Fair share’ interpreted (as in merger control) as ‘at least indifferent’

“… allowing consumers a fair share …”



‘The Chicken of Tomorrow’ (2015)



Second draft: 26 January 2021







Source: ACM Press Release, 27 March 2022



Source: ACM Press Release, 26 July 2022



Updated version available on SSRN, as:

“Green Antitrust: (More) Friendly Fire in 

the Fight against Climate Change”





• Competition and sustainability can be in conflict – Public Economics 1.01

• Restrictions of competition will stimulate sustainability initiatives 

• Exemption of horizontal agreements under Article 101(3) TFEU – unfortunately

• N.B. 1 This is not about output restriction – ‘cartel taxation’

• N.B. 2 This is not about R&D – but green transition investments 

• But should we expect companies to take more corporate social responsibility (CSR) in 

cooperation than in competition?

• If so, under what conditions? – ‘first mover disadvantage’ (Commission’s HG, 2023)

• Focus narrowed down to sustainability: fighting climate change – CO2-reductions

Key Premise behind ‘Green Antitrust’



Source: Horizontal Guidelines, 21 July 2023



• Baron (2001), McWilliams and Siegel (2001) – strategic CSR

• Bénabou and Tirole (2010), Hart and Zingales (2017) – intrinsic CSR incentives

• Flammer (2015a), Aghion et al (2020) – competition, empirics

• Lyon and Maxwell (2004), Ahmed and Segerson (2011) – voluntary collaboration

• Schinkel and Spiegel (2017); Schinkel and Treuren (2021); Schinkel, Spiegel and Treuren (2022)

• Semi-collusion model – Fershtman and Gandal (1994)

• Consumers have a willingness to pay for CSR efforts – e.g. Delmas and Colgan (2018)

• A higher CSR-profile is a form of ‘product quality improvement’

CSR and joint agreements





• Two-stages: Stage 1. CSR efforts/investments (v); Stage 2. quantities (q)

• One-shot: contractable; symmetric equilibria

• Constant marginal costs of production (c); fixed transitioning cost (t)

• n-firms, any net WTP (δ), intrinsic motivation (I) – image/goodwill

• Four possible regimes:

• competition (*);

• CSR agreement (csr);

• production agreement (p);

• full agreement (f)

What type of collaboration promotes CSR?



Reduces sustainability for any (net) willingness to pay

price firm i (inverse demand)



Intrinsic motivation

price firm i (inverse demand)



• CSR is a dimension of competition in Stage 1 – business-stealing

• It is costly to produce more responsibly, but it attracts customers

• Coordination eliminates this competitive drive: saving the firms the investments

• Findings in stark contrast with the policy – seeks to allow sustainability agreements only

• Only production agreements increase CSR efforts: competing with better product for the higher rents 

• Yet those harm consumers

• There is no surplus wealth to compensate consumers with

Policy paradox – sustainability agreements deliver less green



•Risk 1: Cartel greenwashing – minimal green for maximum price increase – Coal (2013)

• CA would need to constantly monitor a green collaboration

• With prohibitively large information requirements – ‘mission creep’, Tirole (2022)

•Risk 2: Green antitrust providing further excuse for continued government failure – Chicken (2015)

• Allows government to shift responsibility to collaborative self-regulation

• Whereas public policy is easily superior (vertical) – regulation, taxes, subsidies, Vickers (2024)

‘Green Antitrust’ risks to be counter-productive





•Introduces redistribution of wealth: from consumers to non-consumers – poor to rich?

•Hugely increases information requirements CA – preferences of all citizens

•Reduces level of sustainability required to compensate for a given price increase

•Weakens bargaining position of CA for green

•Consumer welfare standard serving total welfare – Farrell & Katz (2006), Armstrong & Vickers (2010)

•Recall: sustainability agreements are likely ineffective

On adding ‘out-of-market-efficiencies’





Source: Horizontal Guidelines, 21 July 2023

‘Fair share’ has to be fully compensating









“[C]ompanies sometimes claim that their ESG 

[environment, social, and governance] or DEI 

[diversity, equity, and inclusion] commitments can 

cure an otherwise illegal merger. I believe it is 

paramount in these instances to remind them that there 

is no ESG exemption to the antitrust laws.”

Lina Khan’s testimony to the U.S. Senate Committee 

on the Judiciary, Hearing on September 20, 2022.





• What would those FMDs be?

1. A hurdle that no firm takes in competition – individual firm would benefit too little; 

2. Resulting in a competitive stand-off that collaboration would help overcome

• We already know that it must be more than: little WTP, well-intending CEO, stake-holder 

interests, existential threat, altruism. So what can it be?

• Spill-over effects – ‘efforts by one firm that (also) benefit other firms’

• Why would the initiator company not itself benefit enough? – very case-specific

• Why should we expect a coalition to form for these public goods? – back at freeriding

Are ‘First mover disadvantages’ real?



•Truly substantial spill-overs may change the efforts order:

•Schinkel and Spiegel (2017) duopoly: N.B. higher for closer substitutes  

•Condition appears to be independent of n in n > 2 extension

‘First mover disadvantages’ – spill-overs

price firm i (inverse demand)



• What would those FMDs be?

1. A hurdle that no firm takes in competition – individual firm would benefit too little; 

2. Resulting in a competitive stand-off that collaboration would help overcome

• We already know that it must be more than: little WTP, well-intending CEO, stake-holder 

interests, existential threat, altruism

• Spill-over effects – ‘efforts by one firm that (also) benefit other firms’

• Why would the initiator company not itself benefit enough? – very case-specific

• Why should we expect a coalition to form for these public goods? – back at freeriding

‘First mover disadvantages’ – two conditions



• The Antimonopoly Act has a wide ‘public interest’ obligation

• Japan has a history of viewing cooperation favourably – Uesugi (2005), Takigawa (2009)

• Few actual exceptions – Oil Price (1984), Toshiba Elevator (1993), Toy Gun (1997)

• Yet informal enforcement – undisclosed cases, low fines

• Also after the 1974 revision, MITI and JFTC diverge – Matsushita (1978), First (1995)

• JFTC’s Guidelines Concerning the Activities of Enterprises, etc. Toward the Realization of a 

Green Society under the Antimonopoly Act, April 24, 2024

The Japanese ‘Green Society under the Antimonopoly Act’ initiative



• Focus in “excellent products” – i.e., consumer benefits; footnote 4

• ‘Green’ is not explicitly recognized as a dimension of competition, or ‘collective benefits’

• A lot of trust is put in firms’ intensions – “joint activities which are not aimed at restricting 

competition …” 

• No concrete structure is offered for:

• assessing what is “limited” or “less restrictive” of competition – than an agreement

• balancing “anti-competitive” and “pro-competitive” effects – US-style

• The guidelines leave the JFTC a lot of discretion – ippon or kaeshi-waza?

Some observations on the JFTC’s ‘Green Society’ Guidelines
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• Considering a ‘sustainability defense’ for a cartel exemption, CA is to ask critically:

1. Is there a real reason for the sector to be stuck in a grey competitive equilibrium? – a FMD?

2. Will an anticompetitive agreement get the sector unstuck and move to a greener equilibrium? –

are the benefits ‘cartel-specific’?

3. Is the agreement required to keep the sector in that greener equilibrium? – temporary?

• Competition authorities best stay reserved and ‘tough’ – demand full consumer compensation

• The wider the benefits that are taken into account, the thinner the green coating becomes

• Develop the indispensability requirement – what “less restrictive means” will be considered?

• The debate is badly off – better focus on polluting cartels, mergers and abuses

Concluding on sustainability agreements



• Green efficiency defence

• Failing grey firm defence

• Reduced R&D in green transition 

• Green killer acquisitions

Sustainability in merger control





• Exploitative abuses: harm from unsustainable 

business practices that the dominant position 

allowed to remain

• Exclusionary abuses: keeping or pushing 

greener (potential) entrants or rivals out 

Dirty abuses of dominance – Article 102 TFEU



Private actions for reparation of environmental cartel damages



Joint Elimination of Low-end Products – with Marco Haan, RUG





















•‘Grey product’ elimination softens competition for the greener products, decreasing (standard) total welfare

•Conveniently getting rid of low-end (dying) product lines (ahead of time, too early)

•For high enough vertical product differentiation (γ), the price of the high-end product goes up

Higher prices and profit margins on energy-efficient washing machines, fair trade products, electric trucks; lower 
RoR on green finance projects, so with stronger outside options, fewer green projects may get financed

•Creates environmental benefits (ηη) by forced substitution – in essence a Solow-effect (which is not the policy 
line)

•Likely not socially optimal – too little low-end is being produced by the cartel compared to the central planner

•Government would ban differently; Pigouvian taxes may even increase competition – by lowering c

•Opportunity for full collusion, which then takes away the low-end elimination incentives – faking/retarding

•Demarcation of that is a ‘low’-end product is determined by the firms – choosing margin over environmental gain

Concluding remarks – preliminary


