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Abstract:

The major thrust of the reform of network utilities has been to separate out the
potentially competitive services from the core natural monopoly network, and to
subject the network to incentive-based regulation. One of the central questions
facing the regulatory and competition authorities is whether to delegate the
regulation of the potentially competitive elements of the utility to specialised
regulatory agencies, or whether they should be solely subject to normal competition
laws enforced by the competition authorities — often referred to as ‘light-handed
regulation’. German electricity and New Zealand utilities exemplify this approach,
with the United States at the other extreme in granting considerable powers to
federal agencies (as well as State PUCs). Britain evolved a system of licencing the
majority of network activities, including the larger part of the potentially competitive
services such as electricity generation and supply, gas trading and supply, and mobile
telephony. The EU, in contrast, has always placed more emphasis on the consistent
application of competition law, and has sought to make sector regulation consistent
with general competition law. This is most clearly evident in the recent
Communications Directives, which came into effect in July 2003, and which required
considerable changes on the British approach to telecoms regulation.

The paper will discuss the appropriateness of this approach for telecoms,
electricity and gas. It will be argued that the special features of the industrial
structure (the economies of scope between the networks and services, the degree of
technological dynamism, and the contestability of the network), as well as of the
service and markets, argue for a more sector-specific and hence regulatory-based
approach to these services. It is an interesting and open question whether it is
possible to define and implement industrial structures for these network services that
would allow primacy to ex post competition law, or whether ex ante regulation will
continue to be necessary, once the regulation of access to and interconnection with

the core networks is satisfactory.

1 Paper written for the conference How should competition policy transformitself? Designing the
new competition policy, 20 November 2003, in Japan.



