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Japan and East Asia: Total Fines in 2011
R7OT7HEICHIT LR EEHEE (20114)

Jurisdictions Fines Decisions
(Million USD)
Korea 1,173 31
Japan 363 10
Indonesia 6 7
Taiwan 4 7
China 1.4 4
Singapore 0.4 2

As of 31 December 2011 (Source: Norton & Rose)
2



Cartel Enforcement in Japan
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Surcharges per Number of Cases
firm (1M JPY)
400 Surcharges per firm 340.3 1 30
(number of firms) (106)
300 Cartels
| (w/o Bid riggings) 20
200
Bid riggings
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Leniency In Japan
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Leniency Policy Applied

Fiscal Year Applications Bci?jrtReilg(g;ri]r?glg.) _ N
Cases Business Entities
2006.1-3. 26 17 0 0
2006.4-07.3 79 9 6 16
2007.4-08.3 74 20 16 37
2008.4-09.3 85 11 8 21
2009.4-10.3 85 22 21 50
2010.4-11.3 131 10 7 10

Total 480 89 58 134




Cartel and bid rigging in Japan
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« Cartel and bid rigging are not per se illegal in Japan. It
has to have adverse competitive effect.

— “substantial restraint of competition”
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« Under cartel and bid rigging, market price is above the
“but for” price.

— What the price would have been had collusion not occurred.
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 Economic analysis Is essential to estimating the but-for
price.

— Also useful for damage estimation
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Appendix

Cartel and bid rigging under AMA
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Art. 2-6

The term "unreasonable restraint of trade" as used in this Act
means such business activities, by which any entrepreneur, by
contract, agreement or any other means irrespective of its
name, in concert with other entrepreneurs, mutually restrict or
conduct their business activities in such a manner as to fix,
maintain or increase prices, or to limit production, technology,
products, facilities or counterparties, thereby causing, contrary
to the public interest, a substantial restraint of competition in
any particular field of trade.
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Administrative Surcharges In Japan
HHAEIZEITHREEHIE

 Levy Is determined according to the formula; 1.e.,
a percentage of the sales related to the cartel and

bid rigging activity under investigation.

AHEFALLTEGIFRICZATHITAOERTHRICE T 5B MFLILKTE
[ZRDFTLBICRHEEREREZELI-LD,

Manufacturing Retailes Wholesales
Large 10% 3% 2%
SME 4% 1.2% 1%




Surcharges and Globalization
Ja—NIIVIEERBEDHYA

 Tractability versus. Accountability
B{EEELERBAEFE
* How to determine “sales” is crucial in how much and to
whom the surcharge is levied.
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— Marine hose (2008) ~<yvh—zE4
 Fines were charged based on sales to the consumers located in Japan.
BAMEDZTERNREITEHLDICZRLIFTELEZA—XICRBEEZETE
* No fines for those who did NOT sell to Japan under the cartel scheme.
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— CR TV tube (2009) Js5%oesTvEs

 Fines were levied based on sales ordered by Japanese TV producers.
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« Some TVs under the surcharge order were sold outside of Japan.
REEOXNREGSERHAD—TITAREN THRESN-LDEZZON S,



Surcharges and Globalization
Ja—nNILLEREEDOHYA

« The amount of surcharge should in principle reflect the
severity of damages (disgorged undue profit) accrued
by the alleged anticompetitive behavior.
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« Economics would be helpful to formulate the surcharge
system that is more reasonable, accountable, and thus
flexible.
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 Furthermore, In globalized economy, the calculation of
surcharges should be standardized and coordinated
across the countries.
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Role of Economics In Prosecution

REATORFFDRE

» Economic analysis plays a significantly weaker
role in this prosecution stage.

— Modifier for vinyl chloride resin (2010)

« How to communicate econometric evidence to judges.
RERICENWTREFEFOBRIUSERBIES D ESAIELD TIFHELD,
(Bl AL SBIEEZIILBRERITET 4774 VY —% 4 (2010))

 Decisions of judges trained in basic economics
are significantly less likely to be appealed than
are decisions by their untrained counterparts.

(Baye and Wright, 2011, J. Law & Econ)
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Toward effective cartel enforcement in Japan
KYNBRIGHILTILIRE 2R T

* Predictability and certainty are surely virtues in a
rule of law. Economic analysis leads to advance

those values.
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— It 1S a matter of concern to the rule of law that
economic analysis Is becoming more mathematical,
and thus more difficult for non-economist to
understand.
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— Courts and agencies should take care before embracing

unsettled economic principles.
BRICHENHEILLE-BEITHOSIRYANTIKIENRSA UL,



Toward effective cartel enforcement in Japan
KYSNRGEAILTILIRSIZ[E 1T T

. Given where the JFTC stands, formulating
“ouidelines” on, say, submission of economic
analysis evidence would be an important step for the
agency to signal that economic analysis would be
featured more prominently in its decision to bring
cases and In the manner In which the cases were
argued.
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Thank you for your attention
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Hiroshi Ohashi
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