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Global patent warming? (1980-2013)
Total patent filings at 5 major patent offices, 000s
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Global patent warming? (1980-2013)

Total patent filings at 5 major patent offices, 000s
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National drafting practices at EPO: cf. Archontopoulos et al. (2007)

% of Top 1000 filings

% of Top 1000 filings

Priority Country in # of claims in # of pages
Denmark 0,3% 0,6%
France 0,1% 1,2%
Germany 0,6% 1,2%
Italy 0,2% 0,0%
Netherlands 0,1% 0,0%
Spain 0,2% 0,0%
Sweden 0,1% 0,0%
Switzerland 0,0% 0,2%
Continental Europe 1,6% 3,2%
United Kingdom 1,3% 3,4%
EPO 0,2% 0,5%
Total Europe 3,1% 7,1%
Canada 0,2% 0,2%
USA 82,0% 80,5%
North America 82,2% 80,7%
Japan 4,4% 8,7%
Other 10,3% 3,5%
Total 100,0% 100,0%
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Number of claims filed at 5 patent offices, (Million), 1980-2013
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Quality level and patent rights in force, 2008

From: van Pottelsberghe, 201 I, The quality factor in patent systems, Industrial and Corporate

Change, forthcoming.
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From: van Pottelsberghe, 201 I, The quality factor in patent systems, Industrial and Corporate
Change, forthcoming.
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The quality index: the weighted sum of 9 components

-y W; X, _yw, =1

Invention ownership
Publication of a search report
Examination request (term)
Post—grant opposition

Grace period

Hidden applications
Adaptability

Incentives
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Publication of search report?
Transparency: provides more info to inventor and to third parties

EPO USPTO | | SIPO JPO
YES NO
|8 months: Third parties have less access to pending
third parties rights; and for PCT filings, only after 32
can identify months
and assess
1 If the patent office provides and publishes a search report.

=
Do
I

0 If it does not.
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Time to request examination (self selection)

EPO

garop out of Iow gug

h

USPTO

dl1C/C OV

|8 months

h

automatic

JPO SIPO
¥ ¥
36 months

term to request examination

X3:1—

=0 if no ‘request’

maxifterm to request examination}
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The quality index: the weighted sum of 9 components

-y W; X, _yw, =1

Invention ownership
Publication of a search report
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Grace period allows the publication of an invention and still
being able to file a patent for x months

EPO || SIPO USPTO JPO
¥ ¥ ¥ ¥
NO 12 months 6 months

Essentially aims at allowing scientists to
publish and still have access to
patentability

Grace period
12
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Controlled
adaptability:
Assessment of CIPs,

CAPs and divisional
filings.

OK for prototyping
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Controlled adaptability:
CIPs can be dangerous

Number of NTP claims granted
by the USPTO: 1594 (used against RIM)
(cf. van pottelsberghe and Archontopoulos, 201 I)

US5436960; US5625670; US5819172; US6067451; US6317592;
1991 1995 1997 1998 1999
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Incentives: budget per examiner

JPO | | SIPO

EPO USPTO
h h
High Medium
Woages and

resources

v ¥

Medium to
Low
Budget
(high wage?)

personnel expenses per total staff

Xg =

~ maxi{personnel expenses per total staff}
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Evolution of the number of claims ‘in search’ or ‘in
examination’ per examiner
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Picard and van Pottelsberghe (2011)

Workload per examiner EPO JPO USPTO E.U./US JP/US
Claims filed (ine. PCT) 1055 2095 1776

Claims ‘searched’ 1055 outsourced 1776 0.59 -
Claims examination request 642 1406 1776 0.36 0.79
Claims granted 278 857 613 0.45 1.40

Equivalent workload

(claims searched + examined) |1 698 l—ll}ﬁl 3551 0.48

0.40

Table 3. Workload per examiner. 2008

X9=1—

.'X'9=0

claims per examiner

—— . and
maxi{claims per examiner}

If there is no substantive examination,
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Picard and van Pottelsberghe (2011)
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High
EPO

UK
Sweden

Norway

Denmark

Finland

Medium high

Austria 67.84 62.40 58.11
Poland 67.37 61.74 55.65
China

The Netherlands

France

Japan

Switzerlana 61.88 59.60 94.25
Chile 61.56 59.95 61.95
Russia 61.16 57.77 57.24
Colombia 59.77 59.83 61.96
South Korea 59.65 58.86 58.05
Turkey 56.32 48.88 46.05
Malaysia 56.06 54.56 55.05




F—RKY7 67.84 62.40 58.11
R—>5 2 K 67.37 61.74 55.65




QUW QW1-3 QWB

Medium low

Australia 53.55 46.16 44.84
Greece 53.05 41.40 34.37
Germany 52.42 46.16 43.41
Singapore 51.55 50.58 46.29
Spain 51.15 38.71 30.58
Brazil 47.89 44,58 47.15
Thailand 47.84 47.74 46.86
Mexico 47.16 50.00 50.39
Low

India 41.53 37.16 30.53
New Zealand 40.55 34.96 31.25
South Africa 39.53 27.85 22.27
Canada 39.45 35.83 36.09
US 17.60 24.99 32.99
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QUW QW1-3 QWB
Medium low
Australia 53.55 46.16 44.84
Greece 53.05 41.40 34.37
Germany 52.42 46.16 43.41
Singapore 51.55 50.58 46.29
Spain 51.15 38.71 30.58
Brazil 47.89 44,58 47.15
Thailand 47.84 47.74 46.86
Mexico 47.16 50.00 50.39
Low
India 41.53 37.16 30.53
New Zealand 40.55 34.96 31.25
South Africa 39.53 27.85 22.27
Canada 39.45 35.83 36.09
US 17.60 24.99 32.99

The US reform (2011
US112 (medium low) 38.51
US11+25%?2 (medium low

43.37

44.18
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QUW QW1-3 QWB

- {EEEE

T—AMY7 53.55 46.16 44.84
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o 52.42 46.16 43.41
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ARSA Y 51.15 38.71 30.58
TN 47.89 44.58 47.15
24 47.84 47.74 46.86
(¥ 47.16 50.00 50.39
ERE
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Za—o—32F 40.55 34.96 31.25
A7 2 Y h*mE 39.53 27.85 22.27
h+rs 39.45 35.83 36.09
KE 17.60 24.99 32.99
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Unweighted quality index (QUW) and the relative demand for
patent rights (claims filed per 000 researchers), 2008
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Figure 1: A simplified picture of the European patent system
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Lost of patenting in major economies, £s

35,000 —
. Renewal fees [up to 10th)
30,000 . Iranslation cost —
55 000 - Procedural cost -
*EPD-13 [6] stands for a European

Z0.000 A patent validatedin13 [6] countries  |—
15,000 ~
10,000 ~
5,000 +— —

D - ..

EFD-13* EPD-B* LS Japan  S.Korea EBrazil China

Source: Bruegel based on van Pottelsberghe and Mejer [2008] and van
Fottelsberghe and Francois [2009]. Figures refer to 2008, 26
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Source: Bruegel based on van Pottelsberghe and Mejer [2008] and van
Fottelsberghe and Francois [2009]. Figures refer to 2008, 26



53

Win-Win with the current system of renewal fees
Germany: > 100M (*2)

UK, France: > 45M

>> NPO
>> NPO budget

budget >> NPO
budget

>> NPO
budget

>> NPO
budget
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Prohibitively
expensive,
for wrong
reasons

Uncertainty, Incongruous

Parallell
processes

Who resists the beast?
50 years? 28
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Figure 3: Relative patent costs
[cumulated cost per million capita, €s]

B Renewal fees [up to 10th)
. Translation cost
"-;:-.\ Frocedural cost
*EPD-13 (6] stands for a European
patent validstedin 13 [6)] countries
[l \
EPO-13* EPD-6* EU patent US Japan 5 Korea Brazil China

Source: Bruegel based on van Pottelsberghe and Mejer [2008]) and Danguy and van Pottelsberghe
[2009). Figures refer to 2008,
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Break-even analysis: (4) Simulated total renewal fees

income (€) -
SHgzp | SHyp |UP(100) UP(200) UP(300) UP(400) UP(500) UP(1000) UP(1500) UP(2000)
100% 0% 10416 10416 10416 10416 10416 10416 10416 10416
90% 10% 9027 9552 9787 10276 10588 12348 14287 16304
80% 20% 8047 9062 9494 10357 10899 14031 17541 21216
70% 30% 7694 9165 9757 10878 11568 15684 20398 25371
60% 40% 8063 9955 10668 11932 12688 17401 22950 28863
50% 50% 8810 11088 11884 13176 13916 18838 24854 31347
40% 60% 9882 12512 13353 14557 15199 19943 26058 32772
30% 70% 11093 14039 14887 15889 16351 20528 26375 32950
20% 80% 12378 15607 16425 17108 17308 20531 25742 31819
10% 90% 13667 17143 17892 18142 17998 19878 24085 29306
0% 100% 14927 18615 19259 17865 17041 17721 21060 25229
Notes: the cells which are in bold and italic correspond to cases which are worse than the current situation (VEP, 10416€).
20 000 €
GE) 18000 € m UP(100) UP(200) m UP(400)
g 16 000 €
» 14000 €
Q
< 12000€
S e s s e s e s o s s — — — — —
b3 10 000 €
()
5 8 000 €
-% 6 000 €
|§ 4000 €
2 000 €
0€
0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

SHARE UP



BEDIERSH - (4)BEFHFHHEMRFSOYSaL—Y320(a—0)

4
#12 : P[54 : U] UP(100) UP(200) UP(300) UP(400) UP(500) UP(1000) UP(1500) UP(2000)
100% | 0% 10416 10416 10416 10416 10416 10416 10416 10416
90% | 10% 9027 9552 9787 10276 10588 12348 14287 16304
80% | 20% 8047 9062 9494 10357 10899 14031 17541 21216
70% | 30% 7694 9165 9757 10878 11568 15684 20398 25371
60% | 40% 8063 9955 10668 11932 12688 17401 22950 28863
50% | 50% 8810 11088 11884 13176 13916 18838 24854 31347
40% | 60% 9882 12512 13353 14557 15199 19943 26058 32772
30% | 70% 11093 14039 14887 15889  1635I 20528 26375 32950
20% | 80% 12378 15607 16425 17108 17308 2053 25742 31819
10% | 90% 13667 17143 17892 18142 17998 19878 24085 29306
0% | 100% 14927 18615 19259 17865 1704l 17721 21060 25229
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Resistance to change:
How to split the « ’NPO’ revenue » ?
... Natural pressure for high renewal fees
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EPO and NPO simulations with UP(200) and GDP

distribution key

4

Total renewal fees income per average patent for patent offices with UP(200) (€)

SH o SHu.e EPO DE FR GB NL SE BE AT PL DK IE FIl CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0% 5208 2760 814 747 284 100 55 111 22 48 33 51 25 27 37 22 10 13 I 8 10 5 6 4 4 0
90% 10% 4776 2231 787 753 264 110 78 110 54 59 44 56 32 37 36 35 I 21 16 9 Il 5 6 6 5 |
80% 20% 4531 1814 787 783 255 123 101 113 86 70 55 62 39 47 37 49 12 28 20 Il Il 6 6 8 5 |
70% 30% 4583 1564 833 854 262 141 127 122 118 84 67 71 48 59 40 64 14 36 25 13 12 7 6 9 6 2
60% 40% 4978 1508 930 971 287 165 155 138 150 10l 8l 83 58 72 45 79 16 45 31 15 14 8 7 I 7 3
50% 50% 5544 1554 1053 1110 321 192 184 157 182 118 96 96 68 85 51 94 19 54 36 18 16 9 7 14 8 3
40% 60% 6256 1688 1197 1267 363 220 214 179 213 136 Il 110 79 99 58 1o 22 62 42 20 18 10 8 16 9 4
30% 70% 7019 1861 1347 1430 408 249 243 202 243 I55 126 124 89 112 65 125 25 71 48 23 20 I 9 18 10 4
20% 80% 7803 2056 1499 1592 454 278 271 225 271 173 141 139 100 125 73 139 28 79 54 26 23 13 Il 20 Il 5
10% 90% 8571 2253 1648 1750 499 306 298 247 298 190 I55 152 110 138 80 153 30 87 59 28 25 14 12 22 13 5
0% 100% 9308 2445 1789 1901 542 332 324 269 324 206 168 165 119 150 87 167 33 95 64 30 27 15 13 24 14 5
Increase in EP fees to reach break-even of the patent office with UP(200)

SHF_E SHu.e EPO DE FR GB NL SE BE AT PL DK IE FI CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0%

90% 10% 1.14 1.32 1.06 111 1.01 1.02 1.06

80% 20% 1.34 1.90 1.09 1.27 1.09

70% 30% 1.55 2.97 1.35

60% 40% 1.36 471

50% 50% 8.34

40% 60% 15.28

30% 70% 32.93

20% 80% 76.04

10% 90% 216.92

0% 100%

Increase in the number of Unitary patents to reach the break-even of the patent office with UP(200)

SHEE SHIJ.E EPO DE FR GB NL SE BE AT PL DK IE FIl CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0%

90% 10% 1.39 2.79 1.13 1.30 1.02 1.05 1.13

80% 20% 1.31 2.64 1.06 1.22 1.07

70% 30% 1.19 241 1.12

60% 40% 1.05 2.13

50% 50% 1.89

40% 60% 1.67

30% 70% 1.49

20% 80% 1.34

10% 90% 1.23

0%

100%

1.13




H—HEF(UP)(200) > S a2 L— 3 U BRHE
EFIUVEE

FEET

FF(NPO)(GDPA Iz E S <)

AT

Bt (UP) (200) NBEORHEIAT 5 TR HEr- YOS TanenE (B 1-—0)
SH o SHu.E EPO DE FR GB NL SE BE AT PL DK IE FI CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0% 5208 2760 814 747 284 100 55 111 22 48 33 51 25 27 37 22 10 13 [l 8 10 5 6 4 4 0
90% 10% 4776 2231 787 753 264 110 78 110 54 59 44 56 32 37 36 35 [l 21 16 9 I 5 6 6 5 |
80% 20% 4531 1814 787 783 255 123 101 113 86 70 55 62 39 47 37 49 12 28 20 Il Il 6 6 8 5 |
70% 30% 4583 1564 833 854 262 141 127 122 118 84 67 71 48 59 40 64 14 36 25 13 12 7 6 9 6 2
60% 40% 4978 1508 930 971 287 165 155 138 150 10l 8l 83 58 72 45 79 16 45 31 15 14 8 7 I 7 3
50% 50% 5544 1554 1053 1110 321 192 184 157 182 118 96 96 68 85 51 94 19 54 36 18 16 9 7 14 8 3
40% 60% 6256 1688 1197 1267 363 220 214 179 213 136 Il 110 79 99 58 110 22 62 42 20 18 10 8 16 9 4
30% 70% 7019 1861 1347 1430 408 249 243 202 243 |55 126 124 89 112 65 125 25 71 48 23 20 I 9 18 10 4
20% 80% 7803 2056 1499 1592 454 278 271 225 271 173 141 139 100 125 73 139 28 79 54 26 23 13 Il 20 Il 5
10% 90% 8571 2253 1648 1750 499 306 298 247 298 190 I55 152 110 138 80 153 30 87 59 28 25 14 12 22 13 5
0% 100% 9308 2445 1789 1901 542 332 324 269 324 206 168 165 119 150 87 167 33 95 64 30 27 15 13 24 14 5
BAMHEE (EP) B OaI=FFI- Y, i s E® Lf-B—18 (UP) (200) MBIEQHEEF,

SHF_E SHu.e EPO DE FR GB NL SE BE AT PL DK IE FI CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0%

90% 10% 1.14 1.32 1.06 1.11 1.01 1.02 1.06

80% 20% 1.34 1.90 1.09 1.27 1.09

70% 30% 1.55 2.97 1.35

60% 40% 1.36 471

50% 50% 8.34

40% 60% 15.28

30% 70% 32.93

20% 80% 76.04

10% 90% 216.92

0% 100%

B —RIMOBMICE Y Baaks-5E LB (UP) (200) MBEORIE.

SHEE SHIJ.E EPO DE FR GB NL SE BE AT PL DK IE FI CZ PT HU GR LU RO SK SI BG CY EE LT LV MT
100% 0%

90% 10% 1.39 2.79 1.13 1.30 1.02 1.05 1.13

80% 20% 1.31 2.64 1.06 1.22 1.07

70% 30% 1.19 2.41 1.12

60% 40% 1.05 2.13

50% 50% 1.89

40% 60% 1.67

30% 70% 1.49

20% 80% 1.34

10% 90% 1.23

0% 100% 1.13




Are we Fixing the SYSTEM?

Affordability (high absolute and relative costs): ©

Low quality: NPOs grant patents independently of the
heterogeneous quality standards

inducing
Complexity
Uncertainty: parallel litigations with divergent outcomes

Lack of coherence: parallel imports’ and ‘time paradoxes’,

No coordination at EU level

©® © © @@

Weakness in global negotiations: PPHs
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the UP adds a third layer...
O National

‘ European

UP now

.Rea EU?
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The new deal will not (yet) bring further
innovation... therefore let us get ‘creative’

Suppress two of the three layers (National GRANTING of patents and European
patents) must be considered

Radically change the governance of the system (IMF?, EU)
Need affordable UP renewal fees!! Rely instead on EP fees?

If INNOVATION in Europe is the main issue, don’t ask too much to current
stakeholders, we need political courage

37
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