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1. Empirical Studies
KRR




“Yale Survey”

R.C. Levin, A.K. Klevorick, R.R. Nelson, and S.G. Winter, “Appropriating the
Returns from Industrial Research and Development,” Brookings Papers on
Economic Activity, 1987

Empirical study based on Questionnaires to R&D managers in U.S. firms (650
managers 130 industries)
to identify “appropriability(8 8 aIge14)” of investment for innovation (1983)

MEFRETMADIEREBIC T HIEFATEEE]
( “appropriability”) IZB 9 57 27— AT
130%3E6502 DAREEXAFRBLEZHR

Comparison of means of appropriating return on investment
patent, lead time & learning curve advantages, secrecy etc.

M DFEAREMEICEAL., HE5F. mi5ETOF & (+HFEHRBROFIR) | W=
B, ZTDMZELER



“Carnegie Mellon Survey”

Cohen, Wesley M., Akira Goto, Akiya Nagata, Richard Nelson and
John Walsh. "R&D information flows and patenting in Japan and
the United States." in

O. Grandstrand, ed. Economics, Law and Intellectual Property.
Kluwer Academic Publishers

BEIR=JkKARtNIA/~A—a DEFAGEHELEMEE: Y
—~_AT—43I12&5H 5|<J:I:$xﬁﬁ%J (#BE22)

Intentionally implemented by the same manner as Yale Survey

Questionnaires to R&D managers in 826 U.S.firms and 593
Japanese firms (1994)

KEFZFE826%t. B A RK593#1 % %I R (19944F)



http://www.nistep.go.jp/archiv/abs/jpn/rep048j/rep048aj.html

Fi

ndings

1. Other means of appropriation than Patents are more important
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* Process innovation: lead time>secrecy>patent
 product innovation: lead time>patent> secrecy

by e AP e 4=
HiEEITOH BT > W E IS
RMEA /)43

MIHFETOH R >R > WETHE

> HFEF

2. Significance of Patent varies widely between industries
ex. More effective in drugs, chemicals

tLo&Y EXTHBICHFOEREIIRGS

EEm EFRMICEALTE FFIEER



Effectiveness of appropriability mechanisms for product innovations

Japan U.S.
1 |Lead Time (40.7%) Lead Time (51.8%)
2 | Patents (37.8%) Secrecy (51.4%)
3 | Complementary Manufacturing (33.1%) | Complementary Manufacturing (45.5%)
4 | Complementary Sales/Services (30%) Complementary Sales/Services (41.9%)
5 | Secrecy(25.6%) gzggllleag/oc;f Manufacturing/Product
g gz:ilgleélgz%/fo )Manufacturmg/Product Patents (35.7%)
7 | Other Legal (16.3%) Other Legal (20.3%)
8 | % Dfih(6.5%) Z 1f1(8.6%)

[ /R—2 30 DERAREEHEME: Y — R T—2(Z L5 HKLEBRHR I (BE)
http://www.nistep.go.jp/archiv/abs/jpn/rep048j/rep048aj.html




Effectiveness of appropriability mechanisms for process innovations

Japan U.S.

1 | Complementary Manufacturing (36.1%) | Secrecy (52.7%)

2 | Secrecy (28.9%) Complementary Manufacturing (43.3%)

Complexity of Manufacturing/Product

3 | Lead Time (28.2%) Design (38.6%)

4 | Patents (24.8%) Lead Time (38%)

5 | Complementary Sales/Services (22.7%) Complementary Sales/Services (29%)

[ /R—2 30 DERAREEHEME: Y — R T—2(Z L5 HKLEBRHR I (BE)
http://www.nistep.go.jp/archiv/abs/jpn/rep048j/rep048aj.html



Berkley Survey

Graham, Stuart J. H., Merges, Robert P., Samuelson, Pamela and Sichelman,
Ted M., High Technology Entrepreneurs and the Patent System: Results of
the 2008 Berkeley Patent Survey (June 30, 2009). Berkeley Technology Law
Journal, Vol. 24, No. 4, pp. 255-327, 2009

= Questionnaires to 1332 U.S. Startups and Interviews with some of them
ARA—hTT R EICHT BT 21—

-Patent _contributes only as very weak incentive (..“in general that patents are
providing relatively weak incentives for core activities in the innovation
process®).

(AT — B RITISER LA/ T2 A DT ER BT O RIZHN TR IS
BNt T LMMEELTULVELY)

- Inter-industry difference of significance of patent is observed

More important for startups in the biotechnology and medical device sectors
Less important for software and Internet fields

FREICEOTELD

AT PERBRER = BELEFZONTLS
VIRIITRAUERYRER = SEEEHRSINTLVEL



“Patent Failure”

JAMES BESSEN AND MICHAEL J. MEURER, PATENT FAILURE: HOW JUDGES,
BUREAUCRATS AND LAWYERS PUT INNOVATORS AT RISK ( Princeton
University Press, 2008)

Owing to proliferation of patent infringement suits from 1990°’s, patent system has
served only as negative incentives to inventors

1990 FERICA-THLKXETIIEZFRANELI-EER.

fF#u‘F%IJJ"'ld: —ﬁBOD DEERITIE, FAFIZHLTIAFRADA 2 T4IL
ME 2 TULRL

- Especially negative for software industry
HFHS VIRV ERICEALTER A F AN KEL

- On the other, patents still provide net plus incentives for chemicals and drugs
A AEFREFICEERETIAOHREEZA TS

- Patents provide a little incentives to Small Enterprises, which are at low risk of
being Iinvolved into litigations

'nﬁ-/\{% CHESNITKUVNRIED R RICESTHRFFHERBETDTIRELST
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Billions of 332
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Chemical and pharmaceutical firms

A. Chemical and pharmaceutical firms

------ Profits from associated worldwide patents

Aggregate US litigation costs to alleged infringer

1984
1985
1986
1987
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Billions of $92

Firms in other industries

14
B. Firms in other industries
12 /
10 /
a8 j
5]
) A /
9 _ AN Y -\ﬁ[‘,‘_-_\‘rz
D 1 1 1 1 1 1 T 1
3 8 85 38883 88383885 8 2
2 2 33 3 8 8 3232 8 3% 3 2 8 2 2

(BESSEN & MEURER 2008, P15) **



2. Analysis by 2011 FTC Report
2011 FTCLAR—rD 4 1T




2011 FTC Report: The Evolving IP Marketplace: Aligning Patent
Notice and Remedies with Competition

Proposal for Improvement of Patent Notice and Coordination of
Remedy against Patent Infringement

Patent Notice Dt ZE ERemedy DA FIZE

f T4 DIACGHBAFER)KEIZHS +55FEE BB EIE
— G R EEMEEESIRET O TFICHITHKREEEE
D R’ — 1/ 1IEERE17315(20114)

-I-
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http://www.ftc.gov/os/2011/03/110307patentreport.pdf

Ex Ante Patent Transaction vs. Ex Post Patent Transaction

ERTENE| vs. BEELE]

Ex Ante Patent Transaction (ZZHTHX5|)

: Transfer before the purchaser has obtained the technology through other means
=accompanied by technology transfer
RIEENMEDFERICKYENZFDRIICITHhNHES]
=REOEMBENTHND

Ex Ante Patent Transaction is recommendable, because it advances innovation,

creating wealth, and increasing competition among technologies

FHIMEIE, (/T4 % REL, EXERSE ., BRifiEDHREERIT IO
ELTHR=ND

15



Ex Ante Patent Transaction vs. Ex Post Patent Transaction
ERIEE| vs. EEINS]
Ex Post Patent Transaction (E#H5|)

: Transfer after the firm has invested in creating, developing or commercializing
the technology

ReELNFERA. AR BELICREZLGLERIC, FEFEENLTTO—FS
NBIEICKYREERT HHE

Patent infringement = Strict Liability
.. The firm needs the ex post license

to avoid liability, even if it invented or obtained the technology independent of
the patentee

4S5 HE =strict liability(BEi& E1T)
C B THABEICEERIEIE®REIEIND

16



Strict Liability as Necessary Evil
WEBELTORMIBERE

The threat of a patent infringement suit deters infringement and
safeguards the exclusivity that Is the heart of the patent system

FETER T IR DB — HEthtEZ {RALE
— Rz LELREZEIR
= A/ FiTEE 2R E

A business model based on invention followed by technology
transfer will only succeed if a firm can prevent copying and
recoup Its investment in R&D

FPZROHMBEEZHETIESRA-ETILIL, DEI EHE
ZIEL, FOMERAFRERZRURTELZITNIERY L%

19
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Evaluation of Ex Post Transaction

FTC Reportd E &2 EX5|Zx) 9 2 54
Ex Post Transaction against Independent developer

distorts competition in technology markets and deter innovation
HERREICXT HFEREG
— FMHIEICEITEBEFEED . A /J(aVclHE TS

v" Failure of ex ante transfer, which results in duplicated R&D effort

ERINE I DL > RRDEANDEEIRE

v" As relation-specific investment or sunk costs already has been put into using
the technology, the patentee can use that investment as negotiating leverage
for a higher loyalty= increased uncertainty and higher cost can deter
Innovation

BERFFHMNEEDHERERIL > BFFERIIREZRFIC. BmFETIZH-
F-ERIREICIEZERLAGEN > I-EEEOAMYVILT14ZE5IEHES(=
R—ILE- 7J7F|:|E]EE) 18



Goal of patent system

Tl

E40,

i

exists In facilitating ex ante transactions
while making ex post transactions less

necessary or less frequent

il

S HITENG [ ZREL ,
FEFBURDNEENSD

= RENE|1ZHNET S
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However, status quo is= = -

In some industries (especially in IT industry),

notice function of patent system(or “Patent Notice™ ),
ECAHH, BRIE- -

($FIZITE 2% T)Patent Notice N EBIEL TLNS =8I, BEICE RIS M FH
SNTLVS

Patent Notice (or Notice Function) =the function to inform public of what
technology is protected and what is not has been deteriorating

Patent Notice (: 43555 %I /& 0 Notice Function) =R IZA[AFEF DT R ES
A, AIAMKRIRELTINT D - RALUNIZHAIMENSZEZE L EDHTE

.. Firms are forced to be thrown into ex post transactions due to poor patent
notice

= It excessively causes ex post transactions

Pateént Notice M EALL TWZA1=®I(Z. T E(FBEIZEZEGIZF@l o TLY

20



Notice Problem (or Notice Failure)

Multiple factors contributing notice failure
v' overbroad, vague claims

v" the pendency of patent applications in the Patent and Trademark
Office

v" the large number of patents potentially relevant to IT products
(patent thickets, or anti-commons)

Notice Problem=Patent NoticeD{E FT&HL1=53 EE
v BEICIEAEDLRBRELZ LA L

v BEFITICE TS L FED R E#R G

v REDHEF

21



PAEs(Patent Assertion Entities)[or Patent Trolls]
PAES(fFertE1TEEFIRSE) [\ T FO—)L]

Existence of Patent Trolls (or “PAEs”) is worsening Notice Problems in IT
Industry

Business model of PAEs that focuses on purchasing and asserting patents against

manufacturers already using technology, rather than developing and transferring
technology

has amplified concerns about the effects of ex post patent transactions

IT(Information Technology)ZE %2+ HPAEs

BRitZRFELZDBEZENET HDTIHEL, FEFEENSED . KERH
DEXRICHLIEFIITEZT S

= FRIMEIOBETZEILX

22



Evaluation of PAEs
PAEs|Z*t9 414

. PAEs can deter innovation by raising costs and risks without
maklng a technological contribution

PAESIZEfiTMIGE BikEL T S &, QRN RIZEZH D
ZET A/ Tz4aVERELTNNS

v" High loyalties realized by opportunistic behavior, relation-
specified investment and network externalities would arguably
be excessive as incentives for the contribution of technology («—
not explicitly mentioned in FTC Report)

V EFENITHICLKSIEEIM U RIE BREFFRMNIREL
»‘w|~'7 INEREICESTHIzoSNT LD THY én?%lﬂﬁ
2R LBKRAEA 2T D a BEE A REZLN(FTCLR—
NTEHAEINTWAHITTIEAELY)

23



Clear Patent Notice
= can Increase Innovation by encouraging
collaboration, technology transfer and design-around

A A - BB - TREMNEAREZ R T & Thx
GLA) )AL EHETS

Poor Patent Notice

— can undermine the patent system’s ability to fulfill this

role

FRIMTREMEFE TS, BRIGIFEIMEE. 354

A/ J)xA4a %= E

=+ &
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One of major factors that forces firms to enter Ex-post
Transactions lies in the Poor Patent Notice

TENERZREG|ZEINOND—E L. Poor Patent
NoticelZ&H 5

.. Improving Patent Notice IS imperative
Patent NoticeD e E AN E

25



Recommendation by FTC Report
FTC LAR—h D3RR

To facilitate ex ante transactions

while to minimize frequency and risks of ex post transactions
ERTIGIZREL ., FRIGI LT 55 BERNEFEFND
=

It Is Imperative

v’ to Improve patent notice

v' to coordinate remedy against patent Infringement in order to mitigate the
problems caused by poor patent notice

especially in IT industry

TNEERRTHFEN FICITEEIZEWT
— - Patent Notice (Notice Function of Patents)D &1t

+ Poor Patent Notice[C kY FIS SN HMBEEMNT S-OICHFERE
IS T OMBEZRETHIL ”



Cf. Inventor Survey on Innovation

A/ R—2a BT HRAEFRE

Inter-Industry Differences are also ascertained by recent
research conducted by Prof. Sadao Nagaoka

HFDESHEDREESVLLIERXEICELRDIDTIE
TLDAENSZER, REEBHEOEIAMREITK
THLHLMNIENTLYS

It reveals patent literatures felt less important in IT
Industry than Drugs and Chemicals industry

FEF XA ITEEX T EF-EXERERICHATH
REFAD N RICERSNTULVGENIEMNHLMIESN
TWh%

27



Sectors by the frequency of patent literature being a very
Important source for suggesting the research project

Japan %, very important US %, very important
Most [Resins 37 Drugs 33
important |ppyes 32 Resins 32
Organic Compounds 32 Surgery & Medical Instruments 24
Coating 31 Miscellaneous—chemical 23
Biotechnology 30 Coating 19
All sctor average 23 All sctor average 19
Least [Measuring & Testing 17 Miscellaneous—Elec. 1
important [Optics 16 Information Storage 5
Semiconductor Device: 16 Motors, Engines & Parts 4
Information Storage 16 Metal Working 2
Computer Software 10 Computer Software 1

Inventor Survey on Innovation (US-Japan Comparative Tables, by technology class)

A/R—=23V([CEATHRAFREI VORAKE R (11): BREEERE (757 A)

]

28



http://www.rieti.go.jp/jp/projects/research_activity/innovation/result.html

3. Limitations on Injunction

z= IFFRR O Fil PR DRI RETE




Limitations on Injunction
= IEFEK D HIFR D mIgE 1%

Patent Law context $5&F ;% M Ak
= Limitations on Injunction in patent infringement suits

RHIMERTRDICH T DELFROFIR D AT EEE

Competition Policy context %% Bk D XAk
= Regulations against unilateral refusal to license

REFMERICRDOTM BV RERICH T D5mFIRDNT
A DFREE

30



eBay Inc., v. MercExchange L.L.C., 547 U.S. 388 (2006)

A Patentee seeking an injunction must satisfy a four-factor test.
(1) It has suffered an irreparable injury.

(2) Remedies available at law, such as monetary damages, are inadequate to
compensate for that injury.

(3) Considering the balance of hardships between the plaintiff and defendant, a
remedy In equity is warranted.

(4) The public interest would not be disserved by a permanent injunction.

LE AR S (injunction) [ XFEFHERENHOINLEL>TEEIMIIZEEISN ST D
TlFEL UTDADDEHREI) T T ELENDHS
OEIELHMESHF MWD&
Qe HEETIIREOHEZLLTR+ATHS L
@Jﬁ;&tﬁ&%@ﬁ%rﬁmzﬁymxeat IOAT4 EDRENESZ{LSHh
@EINAIFIZRLEWNE

31



Injunctions after eBay
eBay:EH iz @& F R LAEDEFMEBICH I TEE LT DEF
»Post-eBay Injunctions in district courts rulings (to 07/30/2012)

Denied
54 cases <
(25.4%) Granted
> 159 cases
(74.6%)

Source : University of Houston Law Center

( )

32


http://www.patstats.org/Patstats2.html

Injunction Rates by Plaintiff Type

REFEE D ZA TR DR

Plaintiff Grant Rate Grant Denied | TotalV
University/ Research Org 100% 3 0 3
Individual 90% 9 1 10
Practicing Company 719% 126 33 159
PAES? 26% 59) 14 19

Samm="

Colleen Chien and Mark A. Lemley, Patent Holdup, the ITC, and
the Public Interest, CorneLL L. Rev. Figurel

(forthcoming)(2012).

33



Compulsory Licenses in Japanese Patent Act

BARDYFFEICE T AR TEHFHEFE

§ 83 : Award granting non-exclusive license where invention is not
worked

REM RIS SR T

§ 92 : Award granting non-exclusive license to work own patented
Invention

H T EICE T DR ETeA

§ 93 : Award granting non-exclusive license for public interest

N

R ET HRES T

= Never Used ! —EH{fF5snf=C&IFE0 34




Why don’t Japanese firms use compulsory licenses?

[, BARICEWTIXEREFFENEDNZLDH?
No compulsory license has been awarded in Japan. Why?

0 10 20 30 40 o

| — Difficult'to satisfy public interest
reﬁuirement _
' Not enough factors considered

Confession of infringement

- Unreliable government’s

Can’t afford it during abilities
Infringements suits

"Unclear procedures

| Don’t
know
— Other
reasons
—'N.A.

Note: N=91. The survey was conducted by Institute of Intellectual Property (Japan) in 2012.

The above date is drawn from their report in Japanese (‘“Report Concerning Exercise of Standards-
Essential Patents”) 35



Limitations on Injunction?

BARICE T DEILFROFIRD ATHEE

There Is a deep-set sense of discomfort against flexible
approaches to injunctions such as the eBay judgment.

ZIEEROABIZ DOV TeBay$RD & S HE L
LY

= Lawmaking solution trying to limit availability of
Injunctions In recent years also failed.

ALEEDE A T T

36



An Exceptional Case : Introduction of eBay Doctrine? 4} B4 %5 $ 3R
Naha District Court, 2008.9.24 -Shashin de Miru Shurijou-
Just one very small picture of 95 pages photo book infringed a copyright
The Court rejected injunctive relief while admitting damages
" » The amount of the loss was small.

- The defendant would become unable to sell the photo book in which a large
amount of an investment had already been made.

(In addition, this is a case of reuse of a photo which appeared on the earlier edition
and it was also taken into consideration that the misinterpretation of the retirement
of the author and the scope of work available for hire was involved.)

AR SR T pL20.9.24 F L 19(T)3M47[BEETR S H B ]

BEEES2ANBSROSH, BEHEEAI772ND56M1IA T, IR EIZHEHS
NF9EDSEDIETHY . fidem. bomiEEEBSADR=E(zHLTE
INNWBEEOH N EEEEREL TN ELNSERT

BEOENEMTHAIL
RS IBRICZEDREXL TRITEFADEEEDRFTETELLBTE
ZIEH(C, ELEHFEREZEHL:

(7=, [HRICBESNI-EEDHHIHDEETHY. %1?%@3&%&%&’%%1?
DERH BT HRMEAHEA T =CELEIET)



= WIll court decisions following this case
appear?

C i < BFIFINIRN D52

Future cases are eagerly awaited.

(However prospect Is not so promising)
LML, BAFEEMrL LNy - - -

38



IP High Court Grand Panel Case of May 16 2014 on Apple Japan vs. Samsung

TYT L =ZEBEH MM TR KXEHFIR
The court found that the appellant‘s exercise of the right to seek damages based

on the patent right with FRAND declaration constituted the abuse of right to
the extent exceeding the amount of the FRAND royalty.

The court found that the appellant‘s exercise of the right to seek an injunction
based on the patent right with FRAND declaration constituted the abuse of
right.

=The Scope Is considered to be limited to cases involving patents with FRAND
declaration

B4 S ¥ R 26.5.16 F B25()10043[ A =X |

FRANDEHTHDIA o AR ELEEFEZ 4EERERE KL, [FREIELT,
MEFERIZLS

HEA SR T L26.5.16F 5 25(5) 10007 [{R AL 57> 14tk

FRANDE E & LTI EICE DCKE L FEREDITEL. [RAIEL T, #EF
ERICES

= FIEIHETHFRANDE ENGIN-IGEITERAINSIZIEFES 4



(F)RAND Terms

(F) RANDZ:IE = (Fair, Reasonable and Non-discriminatory Terms
(F)RAND Terms = (Fair,) Reasonable and Non-discriminatory Terms

##EEE%I:/AEs SEMUNDFEERNNGERETDIA U RAEEFHMITEHE

Terms to obligate the assignee of the patent to license under
reasonable and non-discriminatory terms

2.3 :Purpose:

o FELEDEMEEXT H=FREIERMOILAGTHAZRL. RVET—0%)
REXRIS o |
To achieve the objective of standardization = To encourage a wide
r?#]ge of applications of standardized technologies and realize network
effects

o MEZILEDEREE RS B=/F T ILEIZRIEHIMARL
EISERT BEFHMEN B EEHS | -
To provide defense against accusation of Anti-trust law violation = To
prevent activities related to patent pool, etc. from evaluating Anti-trust
law violation

® 7 F-aFX R"—ILR-7yITRIEXE

To protect against Anti-commons and Hold-up problems 10



In the literature,
many oppose restriction of availability of injunction,

reasoning. ..

such restriction would contravene the purpose of the law that

grants full rights for patents that have passed the examination
of Patent Office

XErZHEWNTEH,
=ZIEFEREDOFIFRIZEL TIX 3 ER A RRL

FEHERIC. FeTTDBEEZ SR RBITHLT, Hrtiigx
EZTWSEDBEZHERLOIDIZELD
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Difference between Japan and the U.S. Framework of Law
BRDZEFHEDEARAEENDERE
Basic structure of the U.S. Patent law (Common Law) = damages first

Only when remedy by monetary damages is not sufficient, an injunction based on
equity is allowed.

". It i1s structurally natural in case injunctive relief is not appropriate from equity
viewpoint only monetary damages is acknowledged

Basic structure of the Japanese Patent law (Continental Law)= injunction first

It is commonly recognized that first comes an exclusive right of patent and next
comes damages when the exclusive right is infringed.

". Under the Japanese Law, it is natural to conceive an injunction precedes
damages.

KEEDOEARE LS | BEEE (damages)IZ &K A FENF+ R LB EIZEHTF
(equny)( EOZZEIOHZEDZRHD
- HFORMMNSELEDZERDINETREVGEICIHBEREDHRD.
EIEHIIFEANTLHEEHY 55
LAl - . -
RACHthiEHY ST, TAPARESNLOCBERENRET LS
HEEZTEHLAREDTTIE., COLOILEFHLGUNEEZRT ZLITXHLT
(4B 58 L VE DX 42



However,

» If the final goal of patent law lies in “the prosperity of
industry”’(Japanese Patent Law § 1),
the exclusivity of patents is not the end itself
but only the instrument to achieve that goal.

And if the full enforcement of injunction somehow hamper the
achievement of this goal,

there should be some restriction on this exclusivity.
LaL---

RN EXDERD-ODEEETRMIEFTLHMIEL DT
ETNIEGFFERLIZS ).

RELHE B HIORTICHMtiE SV R AN EZZE SR T NILARS
FWGEMNHOTLHNEDRE

43



Moreover...

If 2011 FTC

Report is right and it is necessary for patent system to

take into consideration the ex post factors like relation-specific

Investmen
behavior,

ts, asymmetric bargaining powers, opportunistic

there should be somewhere in the system that considers those

factors

L5t MYIZ, FTCLAR—FD A ELL BFFFRIEIZES T,
BEZREFFRINIRE ., D IEXNTRE., HE=EEITEIEL
BRI GEFETREBLZ NI LGSO THANIE,

I

—EDHEE. FEF T ENLEFITEICELZTORRADEIMNT

iy (N E

R RBILZ T NI RNET
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Institutional Design Perspective

EE] e S

In ex-ante examination of Patent Office, consideration of the anti-competitive
effect is limited to the technical matter (ex. patentable subject matter, novelty,
unobviousness).

On the other hand, consideration of the ex-post factors (ex. relation-specific
Investments, asymmetric bargaining powers, opportunistic behaviors) is a
difficult task for ex-ante examination of Patent Office, because they cannot be

predicted previously.
fF#EfFﬁ;DOD% RIEEICHOTIE. BEXMRIE. FRIBERICEL=-FFICKLONT

%%FEJ)J‘%*T% ERLEOF AT, ATERG. HRE. ESECEERH#
)&

= BINHGRETHY ., FRIHE T HENTELLDIENY
fth 3T, $1§E’J73$'lﬁ(ex Fﬁl%ﬁﬁ%ﬂ’]hé’@iﬂud)QFiﬁfF'l‘Eb“ﬁTéb\%%\)

ELNSC LT SR E_O)EXB STIX TR BELREN B W AITHFEFIT
D EX F& ’C(iEJr@'\J'c"*L’CL\ A i



Since the ex-post factors (ex. relation-specific investments, asymmetric
bargaining powers, opportunistic behavior) has never been considered in the
process of patent examination,

granting the patent rights by Patent office does not mean patent rights are
exempted from scrutiny of these factors in the later stage such as infringement
suits.

O FEMNGHH(ex.BREFHRNEE OO IERFMENTFT 2D
EMELDIE)FEBELTULVEWLE SFEFTDOEEICK > THEFED
ERROLNIZEVSTLG, EILFEREERDDRELVSBRHAENS
ZbN=CETERLEGLY

As the problem lies in the matter of ex-post execution of rights, it is more
effective to rely on ex-post adjustment by the courts than on prior screening
by the patent office.

ZLT. OL-M@N R EMA SR OEFITEDOZEICE WL THEHIRT 5L
[CHEANIL., FEFTOBREEICKDIRD)—ZUTIZELDTIEGL &
iling?z;—;%l:&é%fﬁﬂ@?‘&%ﬁ%&(:,ﬁﬂﬁ?éli")b“%&)]ﬂ‘]?‘&ﬁ@fi%&t\’):&b“
-G
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Patent “Right” in transition 7O XDEND @@ m ELTDYEEFMHE ]

Patent System is a system in that many institutions makes decisions on what
activities should be prohibited in order to achieve the final goal (=the
prosperity of industry)

In this transition demarcation of scope of patent “right” (or more correctly
“regulation against other peoples’ act”) is gradually concretized

Patent “right” at the time of registration (after the examination of Patent office) can
be seen only a transit point in broader process in which requirements of
regulation against others’ use of the invention are reviewed step by step

FErHIE . EXRORREVORBOBMNZERT D-ODHEDITADIR
HlEWSIT—ILICEIT T, BRRGHEBI AT DO EHICRAL TREZ I SHIE

ZTD—EDBEDEMNT, FFHEN(EYERICODAIX REBDOTITAIIHT S
RENDHNENREIZEAFIELTIK

ZDEMN T FFEFT DFEFEZRD LD L B DO FHRBADFI AT AIC
NI EOMANTHMEIEL-ODERHERTIT N\ AT YT THIRLTLK
—EDTOCADEMNT, BEROFR(DOFY. HFTOEENME T LI
R)ZBBLIE-EVNSZEZEKRT 2BEGLY
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Patent “Right” in transition
TOEADGEHIDEBRELTDRFHFHE]

examination process Patent Registration later stage
BHIEEFH RFEr D&% BERMNGFH
reviews ex ante triggers positionto  (BREFHEL-BEFFE
requirements of bring an action in  RERE DFRH)
technical matter court BRNEBRERN
EORBICEEER(HT FAICKBERIREE ascertains ex post
EFNIEERREGET  AI8§el considerations

FRSEEANER ERMNEEEERE
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Alternatives of Ex Post Examination
FRILTEEDZERRK
v’ Patent Office(Compulsory License)
has expertise in technical matters
v" Court (Denial of Injunctions)
good at collecting evidences regarding both parties’ situation
v" Fair Trade Commission (Anti-monopoly Regulation)
good at grasping market situation
= Each has pros and cons
.. Utilizing every alternative (or “Overlapping’) would be recommendable
FEEFIT IS K DB TE 37 58 (GR | SR Tt AE)
EATRIREICRIT TS
A FTIC KD ELFRIEFOFIR
EHLNE(ZRITTLNS
N E Ry ok
miZsIR OEEICRITTLNDS
= ENENRENHD - LWIThIEEZFITHEEATRL
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Thank you
for your attention!



