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Perspective of Comment

A comment from the viewpoint of bridging economic

theories and legal interpretations of the Antimonopoly
Law or enforcement of the JFTC.

Following the economic analyses, my comment is on
some issues of what analytical points there exist about
legal construction of the Antimonopoly Law, when the
application of the Law to vertical restraints is
warranted, and whether or not current law on vertical
restraints (VRs) must be repealed or modified, when
they are applied to VRs in e-commerce.
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Contents of Comment

I Comparative Survey of Competition Laws on
Vertical Restraints

I ‘Most-Favored Nation(MFN)’ Clauses in Internet
Transactions

E-Commerce and Other Vertical Restraints
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Rules of Competition law

distinguish between horizontal and vertical
restraints, as well as price and non-price restraints.

prohibit vertical restraints as concerted actions
(bilateral conduct) in US and EU, in contrast to
unfair methods of trade (unilateral conduct) in
Japan.

provide details in the Vertical Restraints Block
Exemption Regulation and Guidelines of the EU and
in the Guidelines concerning Distribution Systems
and Business Practices of Japan. There used to be
Vertical Restraints Guidelines of the US Department
of Justice (1985 to 1993).
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Price
restraints

Non-price
restraints

Minimum

RPMs

Territorial
and
Customer
restrictions

Exclusive
dealings

Articles 2(6) and 3

of the Anti-
Monopoly Act
(undue restraints
of trade)

same as above

Articles 2(9)4 and
19 of AMA (unfair
methods of trade)

Article 296 =
/[Paragraph 12 of
the General
Designation, and
Article 19 of AMA
(unfair methods of
trade)

Article 2(96 =
/[Paragraph 11 of
the General
Designation, and
Article 19 of AMA
(unfair methods of
trade)

Article 101(1),(3) TFEU

Article 101(1),(3) TFEU

Article 101(1),(3) TFEU,
Article 4(a) of
VBER( hardcore restriction)

Article 101(1),(3) TFEU

Article  4(b) of VBER

( hardcore  restrictions
except those restricting
active sales). Restricting

active sales to consumers 1n
selective distribution system
1s a hardcore restriction.
Article 101(1),(3) TFEU
Articles 5(a), 3(1) VBER

( which do not exempt
exclusive dealing where the
market share of a seller or a
purchase 1s over 30% and
where 1t continues more
than 5 years.

Section 1 of the Sherman
Act (per se illegal)

Section 1 of the Sherman
Act (rule of reason)

Section 1 of the Sherman
Act (per se illegal from 1911
to 2007, rule of reason
thereafter)

Section 1 of the Sherman
Act (rule of reason from
1963 to 1967, per se illegal
from 1967 to 1977, rule of
reason thereafter)

Section 1 of the Sherman
Act and Section 3 of the
Clayton Act (which applies

only to cases 1involving
‘commodities’). Rule of
reason

5 (* The FTC applies Section 5 of the FTC Act and Section 3 of the Clayton Act to horizontal and vertical restraints.)
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MFN Clauses in E-Commerce

e
What is a MFN clause? (Figure 1)

(used interchangeably with Across Platform Parity Agreement:
APPA)

Most-Favored Nation(MFN) clauses are not
newcomers to the competition law world: e.g. Delta
Dental (1997), Blue Cross Blue Shield (2011) in the

US.
Europe and US cases of recent years:

online travel agents, private motor insurance, e-
Books etc.

ACCC/ICN Report(2015), OECD Report(2013)
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Private Motor Insurance

o« Competition and Market Authority (CMA),
Private Motor Insurance Market Investigation-
Final Report, 24 September 2014

o Private Motor Insurance Market Investigation
Order 2015, 18 March 2015
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Private Motor Insurance

« Ten largest insurers are increasingly selling
their PMIs through four largest price
comparison websites (PCWs) to the consumer.

o The transactions between PMI providers and
PCWs are not based on ‘wholesale model,’
but ‘agency model’; insurance contracts are
concluded between PMI providers and
consumers. PCWs earn commission fees from
PMI providers, while they do not charge
consumers for using their search services.

o A number of PCWs and PMI providers
concluded the contracts with MFN clauses.



B eI E R

BETHiETOMGRE]L. ERBEET LD
TIXELAY, PCWsE BHEIERIRS IS LT,

wide MFNZZ1It9 3 I kYFRESEFE EDRIE
Eﬁgiﬁb;atbf:o

. &5I%. narrow MENAL I IEPCWs
DEMA-EHEEDOHIFNEHMICTSoL. Thic
KSR FHIE DRI REEM /NS EF A,
narrow MFNZEFALT-,




Private Motor Insurance

Although the market Investigation of CMA did not
find any infringements of competition law, CMA
decided to remedy anticompetitive concerns
mainly by prohibiting all PCWs and PMI providers
from entering into ‘wide MFNs.’

However, ‘narrow MFNs’ were not prohibited,
because CMA considered that there was a risk to
the credibility of PCWs without narrow MFNs and
that the restriction on competition imposed by
them was unlikely to be significant.
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Hotel Online Reservation Service

Bundeskartellamt, HRS-Hotel Reservation Service
Robert Ragge Gmbh, B9-66/10 (20 December 2013)

A leading German hotel portal HRS concluded, with
worldwide hotels, contracts containing MFN clauses
for the purpose of having best terms and
conditions (e.g. room rates, cancellation
conditions, room availability)among all of hotel
reservation channels.

The Bundeskartellamt found that the MFN clauses
restrained competition between the hotel portals
as well as between the hotels and that they
impeded the market access by new competitors,
thus violating section 1 GWB/TFEU101(1).
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Hotel online reservation service

Although the Bundeskartellamt did not decide
whether the MFN clauses restrained competition by
object, it found that they did bring about restraints of
competition by effect as follows:

Product/service market: hotel portals
Geographic market: Germany

The market share of HRS in the relevant market
amounts to approximately 30-40% on the basis of
commission fee (2012), and 40-50% on the basis of
bednights (same year).



RTINF A4 FRHY—ERX
.

RTILAR—3 LB DFRSEFHIPE :
DOEEFEDOR—2ILEIDFRSEHIE.
@#FLLKR—2ILD S A DHIE

KT IV DFERSFIE

MFENSKIRDIF1TERE. RTRHOZIR

FARY A9 A Rk

1 71l 54758 AR S B

IF4iEERH




Hotel Online Reservation Service
X

Restraints of competition between the hotel portals:
- competition between the existing portals restrained
- market entry impeded

Restraints of competition between the hotels

The parallel application of other portals’ MFN clauses and
their cumulative effects

No categorical exemption under section 2(2)GWB and
TFEU 101(3) in conjunction with VBER

No individual exemption
Justifications
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Hotel Online Reservation Service

The Bundeskartallamt decided the MFN clauses
violated section 1 GWB and TFEU 101(1) without
distinguishing wide and narrow MFNs. The
Dusseldorf Higher Regional Court dismissed the
appeal filed by HRS.

On the other hand, the competition authorities of
France, Italy and Sweden found narrow MFN
clauses legal, while prohibiting wide ones.

Thereafter, an act prohibiting both wide and
narrow MFN clauses in hotel market was
reportedly enacted in France .
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Some Issues where MFNs are examined in Japan(1)

What is the most relevant provision for MFNs in the

Antimonopoly Act? Are MFNs price-restraints or non-price
restraints? Horizontal or vertical?

MFN clauses can be restrictive in terms of prices as well
as other (non-price) conditions of trade. But the
competition agency could target its enforcement only on
price-restraints of the MFN in question.

Horizontal aspects:
- dual distributions
- Travel Centre decision (Federal Court of Australia, 2015)
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Some Issues where MFNs are examined in Japan (2)

The question of horizontal or vertical is misleading.
Regardless of whether MFNs are horizontal, vertical
or hybrid, the question should be whether they
‘unreasonably’ restrain or exclude competition.

Prof. Hovenkamp’s comment on dual distribution:

“(L)abelling ...may divert attention from the court’s
true task of assessing competitive impact. (W)e need
to proceed directly to the competitive impact of dual
distribution restraints generally. (W)e must examine
the more particular circumstances to determine
whether a defendant manufacturer’s restraint is
unreasonable.”(Antitrust Law, Vol.8 (2010), at 79-80.)
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Some Issues where MFNs are examined in Japan (3)

Vertical Restraints Block Exemption Regulation (VBER) of
EU provides that the regulation applies to dual
distributions, even if they include some horizontal aspects
(Article 2(4)a).

Guidelines on Vertical Restraints of EU point out, as an
example of 'RPM achieved through indirect means,’ linking
the prescribed resale price to the resale prices of the
competitors (para.48).

The Guidelines also provides that indirect price fixing can
be made more effective when combined with measures
which may reduce the buyer's incentive to lower the resale
price, such as ... the supplier obliging the buyer to apply a
most-favoured-customer clause (ibid).

The paragraph could be read as distinguishing MFNs from
RPMs.
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Some Issues where MFNs are examined in Japan (4)

Thus, let us consider what points there are when MFNs
that have both aspects of price and non-price restraints
are examined under Paragraph 12 of the General
Designation based on Article 2, paragraph 9, item 6-=
of the AMA (trading on unduly restrictive terms).

trading on unduly restrictive conditions:

“... dealing with trading partner(s) on conditions that
unduly restrict any transactions between the trading
partner(s) and their customers or other business
activities of the said trading partner(s).”
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Some Issues where MFNs are examined in Japan (5)

Suppose an online platform 1 makes contracts with MFN clauses with
suppliers A, B and C which sell their products through the platforms
to consumers (agency model, Figure 2).

Market definition(product market)

- two-sided market; the online platforms provide the suppliers with
certain services and earn commissions from the suppliers when the
suppliers and the consumers conclude agreements, while they
provide, with the consumers, ‘search, comparison, and purchase (or
booking)’ services for free.

- KADOKAWA/Dwango (JFTC,2014); Facebook/WhatsApp (EU
Commission,2014) etc.

- DeNA case (JFTC, 2011)

- When considering the possible anticompetitive effects of the MFNs,
we might well analyze them in the market where the suppliers sell
their products through the platforms to the consumers (or the
market where the online platforms and the suppliers transact).
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Some Issues where MFNs are examined in Japan (6)

e
The geographical market: domestic

- language used on the platforms’ websites
- domicile where the suppliers are located
Possible anticompetitive effects:
- restriction of competition between the platforms
- softening competition between the suppliers
- exclusion of new entry
Possible pro-competitive considerations:
- prevention of free ridings by the suppliers, inter alia

- narrow MFNs not prohibited, if pro-competitive
considerations outweigh anticompetitive effects?
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Some Issues where MFNs are examined in Japan (7)

Even if narrow MFNs are not anticompetitive
generally, competition authority should be watchful,

- when a number of narrow MFNs are placed in
parallel and cumulative anticompetitive effects are
significant, or

- when a significant proportion of sales are made by a
supplier’s own channel and the supplier have narrow
MFNs with many online platforms.
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E-Commerce and Other VRs

-
Online RPMs

Restrictions found in selective distribution system:
outright ban and restriction on online sales
(including discrimination in wholesale prices
between online and offline distributors, and
requiring sales through at least a brick and mortar
store)

Online territorial and customer restrictions
(including restriction of online advertisements)

(ACCC/ICN,2015; OECD,2013; JFTC,2006)
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E-Commerce and Other VRs

Online sales through the internet are considered to
enhance the transparency of market prices and to
promote price competition, while it is said that they tend
to weaken non-price competition through providing retail
dealer services such as demonstrations and explanations
of the products in question.

Although vertical restraints in e-commerce sometimes
restrict price competition, they are said to promote non-
price competition.

All things considered, do not VRs in e-commerce violate
competition law because their pro-competitive
considerations outweigh their anticompetitive effects?
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Online RPM

In Figure 3, a brick and mortar retailer B persuades a maker M
to institute online RPM for putting a price-floor of 100,
complaining that an online retailer A undercuts B because A
does not provide full retail services that B does, such as
explanations and demonstrations of the product, trial fittings
and/or face-to-face counselling at shop.

In e-commerce, consumers cannot pick up and inspect a
product before deciding to purchase. Addressing this problem,
A’s website provides consumers with specifications, pictures,
explanations, and customer reviews of many products. A
accepts consumers’ returns of products free. Against the
background, A persuades a maker N to institute online RPM for
putting a price-floor of 90, complaining that an online retailer C
undercuts A, because C does not provide such information on
its website.
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Online RPM

Do not online RPMs by M and N based on these grounds illegal
under competition law?

Retail dealer services provided by brick and mortar stores are
meaningful only when consumers buy experience goods (plus
credence goods?). It is not true with search goods. They are

meaningful only when consumers buy the experience goods for
the first time (not on repeat purchase).

‘Free ridings’ could be in reverse direction (B could free-ride on
A’s online services).

There are both types of consumers who value retail services and
who do not.

Less restrictive means for attaining the same purpose (e.g.
promotional allowances)

How can we consider whether or not the promotion of non-price
competition outweighs the restriction of price competition?
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Wholesale models between Figure 3
makers and retailers

Brick and Onli
RS Online

Mortar | Retailer .
‘ Retailer

Retailer

100 90 80

Consumers




PR B4 7 8 il
e
EIRMFUBEHICHITE M 3—R Yy RFEDELL, 4>
SARGEEEA LT IHE £DFHIE
BIZIE. SHRIEEROHKEN. OBELF DS54/
BlZEIE LY. QEBIE/INTEENASA B %E
R LT-CLE B HRICHDEE| /N EEELNBEMETH
ZINEEBICIETE T AL BIET5LF. EDKSIC
[Ty RSy O




Selective Distribution System

Ban on online sales and restrictions of
sales to distributors who use the internet
for sales in selective distribution system

For instance, is it legal or illegal for a
manufacturer of luxury cosmetics to ban
on online retail sales in effect or to
prohibit distributors from selling to
another distributor because it uses the
internet for sales?
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Selective Distribution System

In EU, selective distribution system is a distribution
system where a supplier undertakes to sell contract
goods or services only to distributors selected on the
basis of specified criteria, such as technical
qualifications of the dealer and its staff or the suitability
of its trading premises, and where these distributors
undertake not to sell such goods or services to
unauthorised distributors (VBER 1(e)).

In practice, selective distribution system is used mainly
in technically complex products (e.g. high-tech
products) and luxury and branded products (e.q.
branded cosmetics and perfume). Some categories of
VRs on these products are treated leniently under EU
competition law due to their alleged importance of non-
price competition (except hardcore restrictions).
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Selective Distribution System

Still, the Court of Justice of the European Union held, in the
preliminary ruling of Pierre Fabre Dermo-Cosmetique in 2011,
that Article 101(1)TFEU must be interpreted as meaning a
contractual clause requiring sales of cosmetics and personal care
products that are not prescription medicines to be made from
physical space where a qualified pharmacist must be present,
resulting in a ban on the use of the internet for those sales,
amounts to a restriction by object where it is apparent that the
clause is not objectively justified.

It is a hardcore restriction that a manufacturer restricts cross-
supplies between authorised distributors within a selective
distribution system (VBER 4(d)), even if some of them are online
distributors. Therefore, the restriction is not exempt from Article
101(1) categorically under the VBER and rarely exempt
individually under Article 101(3).
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Selective Distribution System
.00V

The Guidelines concerning Distribution System and Business
Practices of 1991 provide little guidance on selective
distribution system, although just a few sentences have
been added when the guidelines were amended in 2015.

Supreme Court decision of Shiseido Tokyo Hanbai (1998),
which concerns restrictions on retailers’ sales methods, ruled
on when they are legal (i.e. having plausibly rational reasons
and criteria uniformly applied), not on when illegal.
Therefore, their criteria of illegality are uncertain about
which we should explore if they need to be changed when
applied to VRs in e-commerce.

It is also true with restrictions on distributors’ business
customers, which Kao Cosmetics decision of the Supreme
Court dealt with in 1998.
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Online Territorial and Customer

Restrictions
e

It is difficult to distinguish between active sales and passive sales in
e-commerce.

According to the Guidelines concerning Distribution System and
Business Practices of 1991, there is a difference in criterion of
illegality between restraints of active sales and passive sales.

However, it does not seem a good policy to abandon or unify the
criteria when the restraints are used in e-commerce.

Guidelines on Vertical Restraints (EU) maintain the difference in e-
commerce, providing that it is a restraint of passive sale, namely a
hardcore restriction, for a manufacture to prohibit its distributors
from selling the goods to customers who visit their websites and
contact the distributors from the outside of their territories and that
it is a restraint of active sale for a manufacture to prohibit its
distributors from selling the goods to customers who saw online
advertisement specifically addressed to certain groups, such as
territory-based banners on third party websites, before contacting
the distributors (paras.52,53).
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Concluding Remarks
e

Basically little need to change competition law on vertical
restraints, when it is applied to e-commerce.

As transactions through the internet become prevalent,
the distinction could blur between vertical and horizontal
restraints. But it is important to recognize the question
should be whether or not the restraint in question
restricts and/or excludes competition in a market.

Although online platforms are essential as intermediaries
between suppliers and consumers, vertical restrains
imposed by them could be of competitive concerns when
platforms are fully developed at maturity. Identifying in
what circumstances the VRs in e-commerce could have
such concerns and how to examine them is important.
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R, BYNESITTUVFELT,
Thank you very much.
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Thank you very much.




