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European perspective on achievements and challenges

CC

CENTR
COMPETITION PO

1. Theories of harm and economic analysis used in merger control
2. Ex post evaluations of merger decisions

3. Challenges for the next decade
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Theories of harm ‘seriously considered’ in merger ‘interventions’ by the European
Commission [also UK CMA comparison]

Theories of UK CMA
Harm 2013-14 2014-15 2015-16 2015-16
Total Total Total Total
All cases 15 27 24 31
Unilateral
Horizontal 15 26 23 31
Effects
Vertical Effects 3 19 15 8
Conglomerate
Effects 0 2 3 3
Coordinated 6 5 3 1

Effects

Notes:

1. UK totals include cases
eventually found not to
lessen competition

2. EC totals for years Oct-

Sept; UK year Feb-Jan
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What is the role of market share in determining merger interventions? (1)

L)

* Methodology
» Econometric study of probability of ‘intervention’ in mergers
+ Garrod & Lyons, JIE, 2016
» ‘Intervention’ = either Phase | remedies or referral to Phase Il
» Sample = all EC intervention mergers 1999-2006 (n=167)
4+ plus random sample of non-intervention mergers (n=206)

)

L)

*  Findings: intervention is increasing in...

L)

» Unilateral effects: highest combined market share across overlap markets (=maxshare)
+ Strongest marginal effect for combined share 40%-60%

» Concerns beyond unilateral effects
+ Coordinated effects
+ Vertical effects
+ Conglomerate effects
+ These concerns are particularly relevant if combined share 30%-50%
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What is the role of market share in determining merger interventions? (2)
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® standard horizontal economic assessment only
“ assessment of at least one alternative theory of harm or defence
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® standard horizontal economic assessment only
“ assessment of at least one alternative theory of harm or defence




Focus on MNO (mobile network operator) mergers: (1) Context
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»  MNO merger decisions since 2006

» Early years of consolidation, often s.t. MVNO remedies

4+ Two 423 allowed without conditions (Gre ‘06, Neth ‘07)
4+ Two 524 subject to remedies (Aus ‘06, UK '10)
+ Three 4->3 mergers s.t. remedies (Aus ‘12; Ire '14; Ger '14)

» Less permissive decisions since 2015
+ 4%%3 MNO JV withdrawn during Phase Il (Den ’15)
+ 4%%3 MINO merger prohibited - would have required new 4th MNO (UK ‘16)
+ 4->4 MNO merger in Phase Il; i.e. s.t. creation of new 4th MNO (Ita ‘16)

» Other forms of consolidation continue

+ MNO/MVNO merger in a ‘3 MNO’ market s.t. remedies (Bel ‘16)
4+ MNO/MVNO JV allowed s.t. remedies (Neth ‘16)

% What changed in 20157

» Economic analysis? — see next slide
» Ex post evidence

+ T-Mob/tele.ring (Aus ‘06) prices fell c10% [DG Comp ex post]

+ T-Mob/Or (Neth’07) prices increased c10% [DG Comp ex post]

4+ T-Mob/Or (UK ‘10) prices increased [JIE, 2015]

+ H3G/Or (Aus “12) prices increased c50% [Austrian regulator]
» Merger simulation evidence [GVv, 2015]

+ Asymmetric 4->3 merger: prices +5% and investment per firm +11% [symmetric p+16%, i+19%]

D
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Focus on MNO mergers: (2) Economic analysis

*  Main theory of harm
» Differentiated product unilateral effects
+ Not individual dominance
+ ‘Gap cases’ under old EUMR dominance test [currently ‘significant impediment to effective competition’]
» Coordinated effects considered

+ But typically not found
4 Exception: H3G/Wind, Ita ‘16

)

L)

* Quantitative methods

» Wide range of state-of-the-art techniques
+ E.g. Telefdnica Deutschland/E-Plus (Ger ‘14) used everything...
+ Standard UPP (without rivals’ reactions)
+ GUPPI (without possible efficiencies)
+ IPR (illustrative price rises)
+ Full merger simulation (based on demand estimation)
+ Over-kill?
» Sometimes tried and rejected as too little data or inconsistent results

L)

*  What went wrong with early remedies? (e.g. Aus ‘12)

» MVNO contract provided for wholesale access to network at fee-for-use (i.e. not up-front fixed fee)
+ MVNO had no incentive for a) early entry, or b) fierce price competition
+ Severely delayed entry is predictable from elementary economics
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Quantitative techniques used by EC for other merger decisions

L)

» Differentiated product techniques have not become established
4+ i.e. UPP/‘simulation based on demand system’

» Not used by EC in any recent mergers except MNOs
+ Though sometimes provided by parties

» Back to market definition?
+ For geographic market definition, see [Fletcher & Lyons, 2016]

L)

L)

*  Some specific modelling, especially with capacity constraints

» ltis not simple to extend on basic economic models to take excess capacity into account
+ Bertrand-Edgeworth markets without pure strategy equilibrium
» Example: Outokumpu/INOXU (stainless steel) in 2012
+ Combined shares [50-60]% of both capacity and supply
+ 4->3 but with a substantial fringe of imports [20-30]%
+ Two EU rivals, each with [10-20]% share and also substantial excess capacity
» Maximum price range characterised as a rationalizable equilibrium
+ Aim to simulate possible shift in price range post merger
» Problem that EC simulations could not replicate current price
+ To what extent are new models feasible within a merger inquiry?

L)

L)

*  Vertical effects

» ‘Vertical arithmetic’ is now standard to assess incentive for partial or complete foreclosure
4+ Weigh loss of upstream profit from price raising/exclusion of input sale to downstream rival, against gain
from raising downstream rival’s costs

)
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Competition and innovation in relation to mergers

L)

* Numerous recent EC cases with innovation concerns

» Loss of identifiable products in development
+ Pfizer/Hospira; Novartis/GlaxoSmithKline Oncology (pharma); Medtronic/Covidien; GE/Alstom (industrial
machinery)
» Loss of systemic capability for continuing stream of innovations
+ Halliburton/Baker Hughes (drilling, exploration, oil & gas wells); Dow/DuPont (crop protection)
» Ability and incentive to exclude innovative entry by new technologies

4+ UPC/Ziggo (Dutch cable operators with non-overlapping regional markets)
+ Merger would increase bargaining power vis-a-vis broadcasters
+ Could be used to foreclose new OTT technology (i.e. delivering content via internet, bypassing cable)

)

L)

*  Some difficulties in assessment of innovation
» Potential trade-off of price and innovation effects

» Measurement issues for evidence (and evaluation)
+ R&D data are rarely recorded at product level
+ Hard to find benchmark (control group) in innovative industries — especially if global
+ Difficult to adjust patent count for quality
+ Patent activity fluctuates greatly over time; similar for new products
+ R&D, innovation and diffusion take place over a long time scale

» Need to consider both merged firm and divested firm effects if remedies considered

L)
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What were the actual price effects of mergers? C C

Review of ex post evaluations of European merger decisions [Ormosi et al, inc Lyons, for DG Comp, 2015]

COMPETITION POLICY

** Methodology

» Comprehensive review of European ex post studies of price effects
4+ Much smaller number of studies to review than in USA (see Kwoka, 2013)
+ Selection bias in cases chosen for ex post research (e.g. access to data, most controversial)

» Diff-in-Diff (non-merging firm control group); Merger Simulation (complex, sensitive to specification)
+ Also, event studies (need efficient financial markets); surveys (opinions)

** Main findings (DiD and MS)

» Average price rise is <5% for un-remedied, and c1% for remedied, mergers
+ Slightly more increases than decreases
+ MS studies find higher price rises than DiD

» Higher rises associated with more concentrated/higher share mergers
+ Especially if unconditionally approved

» Price effects largest if assessment done after 2 years, but much smaller after 5 years
+ Slowly self-adjusting market dynamics?

7/

*%* Overall

> Number of studies is too small and varied for robust conclusions

D

11
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Problems with clearing mergers on the basis of expected entry/expansion? (19
Ex post study of UK CMA decisions [KPMG, inc. Lyons, for CMA, 2017]
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L)

* Methodology

» 8 detailed case studies where expected entry/expansion influenced a clearance decision
+ Selected as difficult decisions
+ Taxis, contact lens, firefighting clothing, cinemas, web hostel reservations, car clubs, packaging for
glass, ‘nuts, seeds & dried fruit’
+ Mergers 2009-15, evaluated in early 2017
» ldentify actual entry/expansion
» Examine price changes where possible
+ Difficult to benchmark price comparisons

)

L)

*  Main findings
» Inonly 3 out of 8 cases was entry as predicted, p/us one alternative expansion
4 4/5 correct in Phase | (‘realistic prospect of SLC’); 0/3 in Phase Il (‘balance of probabilities’)
» Actual entry/expansion did constrain prices
» Lack of entry/expansion was associated with higher prices

L)

L)

» Lessons for competition authorities...

L)

12
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Problems with clearing mergers on the basis of expected entry/expansion? (Zp[

Ex post study of UK CMA decisions [KPMG, inc. Lyons, for CMA, 2017]
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Reservation: lessons based on only 8 case studies of non-international UK markets

‘0

»  What went wrong?

» Local regulation

+ e.g. planning permission, parking spaces
» Over-optimism by potential entrants

+ e.g. due to non-switching buyers

»  What went right?
» Entry/expansion from closely related markets or by new/innovative products
+ One is easier to predict than the other!

** Lessons for competition authorities
» Check thoroughly for credibility of entry

+ Low entry costs; advanced entry plans; customer support
» Be alert to local regulatory issues

+ Both pre- and post-merger

13
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Lessons from studying the timing of remedy agreement (Phase | vs l) CC p
[Garrod & Lyons, JIE, 2016]

»  Why is early settlement interesting?
» Predictability and efficiency of merger control for firms
» Insight into competition authority efficiency and strategic concessions by firms

% Methodology: estimate probability of Phase | remedies conditional on an intervention decision

% Findings
» More likely to agree in Phase | if...
+ Cost of delay high to merger parties
+ Number of non-contentious markets (i.e. share <35%)
+ Political effects
+ Merger of EEA and USA firms
» Less likely to agree in Phase | if...
+ Competition issues are complex to resolve
4+ Number of markets of potential concern (i.e. share >35%)
+ Coordinated or vertical effects (conglomerate effects insignificant)
+ Efficiency or failing firm defence
» European Commission resourcing and ‘experience/confidence’ affect at least timing of decisions
+ U-shaped relationship between early settlement and EC caseload (relative to resources)
+ More difficult to make early decision with tighter resources; but then pressure to ‘clear the desk’
+ Trend reduction in early settlement before June 2002; and trend rise since
4+ Over-confidence before Airtours/First Choice; subsequent reforms increased predictability

14
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Some challenges for the next decade: politics, globalisation, technology
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*  Political trends

» Convergence or divergence in merger control?

+ Changing attitudes to free trade and industrial policy
+ America first, Brexit, EU without the UK influence

> Public interest tests
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»  ‘Mega-mergers’ combining market leaders in different countries

» New effects or just larger scale?

+ Geographic market definition

+ Too wide = low market share; too narrow = no measured overlap
+ Multimarket effects?
4+ Innovation effects

» Review in multiple jurisdictions
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» Digital markets
» Which currently separate markets might converge (foreclose risk)?
» Separation of innovation and manufacture
+ Endogenous fixed cost, low marginal cost = high concentration in intellectual property/platforms
» Internet sales channels
+ Customers not necessarily more active (search & switch) to discipline post-merger power
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