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The impact of the digitalization and the internet on
competition policy, in particular merger control

Mergers in the digital/net industry
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The impact of the digitalization and the internet
on competition policy, In particular merger
control
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Digitalization and the Internet May Promote Coordination
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The economic theory of collusion (e.g., the trigger
strategy model) teaches us that collusion is easier
to maintain if

— Profit increase by deviation is smaller
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— Profit decrease by retaliation is lager

— Retaliation is more prompt
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Digitalization and the Internet May Promote Coordination
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The theory applies not only to explicit cartels and
bid—riggings but also to implicit cooperation
(coordinated behavior, price leadership, etc.)
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— Difficulty in applying the Antimonopoly Act

— The presence of “liaison of intention” (The Tokyo High Court
in the Toshiba Chemical case) is hard to prove




s
TORIE - 2y MED B ITEIZ R ET BT (3)

Digitalization and the Internet May Promote Coordination
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Digitalization and the Internet

— Instantaneous price comparison, easier price matching,
and, perhaps in the future, pricing with Al

— Faster retaliation to deviation, and hence lower incentive
to deviate
Cf. Ezrachi & Stucke, Virtual Competition, Harvard UP, 2016
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Digitalization and the Internet May Promote Coordination
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A decreased number of firms and an increased market concentration
promote coordinated behavior

— Reduced opportunity for market share expansion through deviation, easier
detection of deviation

The presence of a stronger and apparent market leader (or hub)
— FEasier target to follow
— Data accumulation by the leader => predictability of followers’ behavior

— Spread of industry—wide pricing algorithm?
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Evaluation of Coordinated Behavior in Merger Control
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The Merger GL states “Determining Factors in Deeming Substantial Restraint

of Competition through Coordinated Conduct”

— E.g., “When there are few competitors in the particular field of trade or the market
share is concentrated on a few leading business operators, the behavior of the
competitors can be forecast with high probability.”

— In the petroleum refinery merger case (No. of major refiners 5 — 3, review
conclusion published Dec. 2016), the JFTC says that the mergers will “facilitate
forecast of each other’ s behavior with high probability” and “facilitate monitoring of
rivals’ deviation from coordinated conduct”
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Evaluation of Coordinated Behavior in Merger Control
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However, it is difficult for a competition agency to predict the

likelihood of coordinated conduct and its consequence

— Merger simulations may teach us the changes in the
Cournot or Bertrand equilibrium but usually not the further
changes caused by coordinated conduct
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Evaluation of Coordinated Behavior in Merger Control
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How to consider the impact of digitalization and the internet?
— How much will the availability of data, particularly price data, promote
coordinated behavior?

— Will the merger create a leader in data accumulation in addition to or
in place of creating a leader in market share?

— Will data and other intangible assets create entry barriers?
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- Mergers in the digital/net industry
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Two—sided (or Multi—sided) Market

— Defining the market and applying the safe harbor criterion are

possible but bound to be |

mprecise

- Taking account of the demand interaction in the SSNIP test is difficult

- Platformers are necessarily differentiated

— The diversion ratio and the GUPPI test may be applicable

12

Cowrerition Povicy Researcn Cenrer
Fair Trade Commissios af Japsn



TSYRIA—LBEEDLEES (2)

Mergers among Platformers

To9b 74 —LREIE, EEITIFKFEEEZIZTEER
- ENBTIYRNIF—LDT—R. VI T H—ERDETILEEITFH
BL. ETICITEEMIZFHT
- HIZFAEO IR LRETE
- KADOKAWA:FJ T (20145 E) , ¥ T —-— K (20155 E)
- WX ER TR
The relationship between platforms can be both horizontal and
vertical

— Their data, software, and services can compete with each other but can
be also vertically complementary

— The likelihood of market foreclosure need be examined
- The Kadokawa—Dwango case (FY2014), the Yahoo Japan—lkkyu case (FY2015)

- Neither platform was dominant in these cases
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Mergers among Platformers
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Difficulty in achieving the ‘critical mass’ needed for successful
entry

— Because of the indirect network effects, one cannot gain a sufficient number
of users in one side unless it has a sufficient number of users in the other
side

- Remedy to facilitate entry (e.g., the provision of software and data)

- Below—cost pricing by the entrant can be pro—competitive

"i'i'.l'l TITHCkN DLy SEAHLUH -I.'\..'I-C
14 Fair Trade Commissiom af Jdapan



