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1. Background

The spread of IoT and the advancement of Al-related
technology

Enhanced data availability for business has increased the possibility to

improve productivity and to realize providing services optimized to
individual consumers

- It is important that any enterprise can collect and use data in fair and
free competitive environments

On the other hand, there are concerns about further oligopoilization
by digital platforms on a global basis

JFTC established “Study Group on Data and
Competition Policy” to discuss the issues of

antitrust law enforcement and competition policy
relating to data
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2. Current Situation of Competition

(1) Change in Environment -Data collection capability leads
directly to the competitiveness of goods and services-
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sensor and » volume of 23

communications
technology

collected data

Improvement in

Increase in « Al-related technology
profitability

(Machine learning,
deep learning)
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[Examples of machine learning]

The rate of correctly judging unfair
credit card uses: 5% > 90%

The number of inappropriate posts
on SNSs which need to be confirmed
by human: less than 1%

> “Deep learning” provides new

chance of audio and video machine
learning. (application to harvesting
and medical diagnosis (acquisition of
an “eye”)).
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2. Current Situation of Competition

(2) Competitive Situation Surrounding Data :

Data Collection in the Internet

(I) Personal Data J— Advertisement Industry

User D I:l

Web browsing history, search history, location, posting,
contents of mail, application usage, purchase history,
phone number, member ID, etc.

\ —/
el (Fot----- .
iCookie, etc.! 'Freeservice (search,

----- 1 SNsetc) , |

e !

(Network effect)

(Ad media

company) — :
( Digital platforms, DMP

(analyses interest, Order || Advertiser

concern, income, etc. of

OA digital platform collects a large
volume of personal data through
free service and utilizes them for
advertising business, etc.

(Note) There are concerns about of “exclusion”
by foreclosing data collection channels in the
Internet advertising industry.

OThe network effect such that “a
large scale equals to convenience”
combined with the cycle of “i) data

- ||) improvement of service by (Note 1) A digital platform provides different services
. . such as advertisement delivery to customers of
machine lea rning — ”l) further free service (multi-sided market).
increase of data” tends to make a (Note 2) Consumers’ website browsing history is
. .. . bought and sold among enterprises.
new entry Into Slmllar bUSIﬂESSES (Note 3) The term “DMP”(Demand Side Platform)
even more difficult. “.______refers to an advertising business operator. ___________ 7
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2. Current Situation of Competition

(2) Competitive Situation Surrounding Data :

(1) Industrial Data (e.g. situation of person/equipment and diagnostic image)

» Many companies have begun collecting industrial
data on a full scale.

» In some cases, the data collecting channels such
as locations where a sensor is installed may be
limited.

» Some people point out that switching may become
difficult due to the occurrence of data “hoarding.”
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3. Basic Views on Data and Competition Policy

» Accumulation and utilization of data, in itself, promotes
competition and creates innovation.

» At the same time, such issues as
|.  Business combinations involving data accumulation
II. Interference of free accumulation and use of data, and

IIl. Joint collection and use of data

should be addressed under the Antimonopoly Act.

11
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4 . Business Combinations Involving Data
Accumulation

» Business combinations involving data accumulation should also be
examined from the standpoints mentioned below:

® [Effect of accumulation of data as input goods on the end product market

® In the case where similar data are bought and sold in a data market
(regardless of competition in end product), whether it has the effect of
reducing competition in the “data market.” (e.g. continuing high price of the

data)

(Note) In particular, (1) if the data collection channels are limited; and (2) if the cycle of
functional improvement through machine learning has been enhanced by the network effect,

the accumulation of data by a specific enterprise will make it difficult for other enterprises to
enter or remain in the business. [Example of Perception of Market]

Al

Data Technology Product
Market Market Market
Car Al for Self-

Running Automated Driving
Data Driving Car

> Free services such as SNS may be subject to the Antimonopoly Act from
the perspective that they constitute a “market.”

[e.g. Facebook / WhatsAPP case in EU (2014)]
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5. Interference of Free Accumulation and Use of

Data
(1) Unjust Data Collection:

Collecting various kinds of data, in itself, is not usually anticompetitive.
However, exceptionally, data collection may constitute a breach of the
Antimonopoly Law if data collection undermines competition in such

way that a unjust way is adopted or that concerted practices between
competitors are encouraged.

[ Example]
1. Along with a business alliance, an enterprise in a superior

bargaining position as a party of the alliance unilaterally demands
that the other party provide data to it.

2. A digital platform (if its service “locks in” the customers) collects
personal data by unjust conduct under Japanese laws and
regulations, which brings a risk of adversely affecting competition.
[e.g. Bundeskartellamt’s investigation against Facebook]

(Note) Although such conduct fundamentally constitutes a problem under the Act on
Protection of Personal Information, it could be subject to the Antimonopoly Act.

15
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5. Interference of Free Accumulation and Use of Data

2) Unjust Data Hoarding :
« Data hoarding refers to refusal to admit access without justifiable
grounds to the data which are essential to competitors’ business

and for which it is difficult to obtain data substitutable by
competitors and/or customers

® Even a dominant enterprise has the right to freely choose its trade
partners and the terms of trade. If artificial conduct departing from
the scope of normal measures of competition falls under exclusionary
conduct, it could pose a problem under the Antimonopoly Act as an
exceptional case. [Supreme Court Judgement in NTT East case

(2010)])

[Example 1]
If the data has been disclosed to the competitors and there is no
rational reasons to discontinue other than exclusion of competitors.

[Example 2]
If there is an obligation to allow customers, etc. access to the data and

if refusal of access would exclude competitors.
17
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6. Issues on Joint Collection and Use of Data

Because the joint collection of data allows data to be collected in a wide scope, it
can sometimes also be expected to promote competition by contributing to the
proliferation of technology. This proliferation is achieved through the enhanced
data compatibility and uniformity resulting from the development of new products,
increases and improvements in the functions of products, and improved safety.

With regard to data gathered jointly by a number of enterprises with a relatively
high total market share, if a specific enterprise are prevented from collection and
use of data, and if it becomes difficult for the enterprise concerned to carry out
business activities as the result, that would probably constitute an Antimonopoly
Act problem in exceptional circumstances. (However, as data is non-exclusive in
contrast to patents, even if participation in the joint collection of data is restricted,
the enterprise whose participation has been prevented could collect similar data
independently. In that case, it needs to be considered that such a situation may not
fall under the case where "it becomes difficult for enterprise concerned to carry out
business activities".)

In addition, when carrying out joint data collection, care should be taken not to
make it possible for participants competing with each other, to find out details,
prices and products that are going to be launched in the future and not to
encourage coordination regarding price and quantity.

19



T —HRDHERYRE - F,

> T—AOHERBYREIZDUINTIE, [LULVEREF

2 HRIRE

TOT—3DUNEMNT[EEL

HAHCEIZKY, if-mEmDEF, HEem L, ZE, 24D F L,
EELIZKAT—ADEBEER SO —
I&i‘?l BT HEIZKYBRFETRET HENEFINDIEELH

Do

> VITDEENHIAEESIMERDS

DR EZFELCI=-HMTD

E 35 1S S IR L 77— 5=

DWW, BEDEXBICTODLWTOARERVFI AN SHRL, £D

faR, HEAFFEDS

R R A D

3%/:5—@75\

HETHEEIE, HlSEIIC

WAL FREEGYR[RD, (1L, T—2I2D0WTIE, HEFER
7Y, BEENFELGNIEDNL, SRBEDSEFENRBITIR
SAREGIZEIHY, AR ENDETXFTDEXFEHAIEELLGS]
EITNZTEWDRIREEDBH A EICEE)

> Ffz. FTOEBICHE->TIE, T—2OHFEYREIZKY, FRFEERBT
SERFTTITHSEMDANE, M, BE=FBIERIEELY, Wﬁ =
(BT AL RESEAZENHENSSFETINE,

20



. Features of the Report

"his report mainly clarifies the views on

1. Business combinations involving data accumulation
2. Data collection and utilization
3. Issues on joint collection and use of data

Current approach is applicable to most of those issues

“Industrial data” collected through “IoT” is
included in the scope of the study

Discussing the effects on competition by new
analysis technology such as “machine learning”
and “deep learning”

21
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8. Future Challenges

» 1t would be desirable to keep a close eye on
the actual conditions of “digital cartel”, and if
necessary, to discuss on issues with “liaison
of intention” in the interpretation of the
“unreasonable restraint of trade.”

» Vigilance against monopolization or
oligopolization of digital platforms is
necessary

23
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» That's the summary of the Report of
Study Group on Data and Competition
Policy

« The full text is available at the JFTC's
website below

Report of Study Group on Data and
Competition Policy

http://www.]ftc.go.|p/en/pressreleases/yearly-
2017/June/170606.files/170606-4.pdf
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Conclusion (personal view)

It is an important viewpoint that competition policy is to
promote not only price competition but also innovation

The same is true of competition policy on big data

Comparing social cost of Type | error caused by policy
interventions (Over-regulation) and that of Type Il error
(Under-regulation) is important as well as the timing of
interventions

There are some difficult problems in enforcement (e.g.
designing cease and desist order or remedy to maintain
or restore competition)

It is necessary to deepening and using more economic
knowledge and considering the view mentioned above in
interpretation and application of competition law

27



BnYlzd

o FRAIEITMIEEESEIC

NGO N: Y

MAT A/ R— 3 %

BETHENSIRAME

C Byl - F—AADS

BER
BROCDERNEE

« BMENAICKSE1RROIS—GREFRG]) &F
2FEN T 57— (/MR DI ZHIAR D ELER
PHADIIZIVTIEE

« 1T L, HLLVERED G

FOMFF, AEDT-

HDHREE. BB EIRE DRETEE)

. ‘frﬁ%ﬂ’]%ﬂ%’&kt)—

B.ARD.ERTAELED

ISEDER. BRAICLELEDRANDE

28



