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IBM 126 2% 3 3% EASTMAN KODAK 25 2%
THOMSON 123 2% JvC 24 2% 1 2%
SHARP 121 2% MITSUBISHI CHEMICA 23 2%
107 2% CANON 23 2%
LGE 89 2% 1 1% NEC 22 2%
MITSUBISHI 85 2% 2 2% IBM 18 2% 6 10%
EASTMAN KODAK 70 1% SAMSUNG 15 1%
DISCOVISION 63 1% SANYO 13 1%
5397 100% 92 100% 1138 100% 59 100%
THOMSON
3
DD
(AV) VIR FPC D RMR RW
DD DD 3
DD DVD RAM
DD RV DVDHRW
3 DD
DVD SD VS MMCD - SD
DvD 1 A D - C DVD-RAM
DVD 2 DVD-RAM VS DVD+RW VS DVD-RW -
DVD Blu-ray VS HD DVD - -
4 2 DVD
(1)
DD
DD @ 1990
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3 1996 DD
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2
1 SD3) 2 0
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9 | BV
MVD
DD
12
DD EQOVA
DD
DD
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4
2
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1995 9 DD
1996
8
1997 4
3C 1
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° DD
@ DD
DD
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avc TWLCE
BM 4y 3% 1
% TOSHIBA
MITSUBISHI 21%
5%
HITACHI
7%
PIONEER
10%
MATSUSHITA
18%
PHILIPS
1TW 16%
2 227 DVD
3 1
6
10 6C
3C 1999 2 DD 6
6 6C
DD
( )
IBM 2002 6 6C LG 2003 7 3C
(3)
(AV) VIR DWW VIR
2 VIR 2001 DD 1996
2000 2003 VIR 2002
2003 DD
PC @ DD (6D
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6C 3C 4 6C

HP 6 3C
6C
DD !
6C 245 157 3C
179 216 6C
3C 3C
(@D (@D DD
4
6C DVD-Video DVD-ROM DVD- HITACHI
Audio DVD-RAM DVD-RW IBM
DVD-R JvC
MATSUSHITA
MITSUBISHI
TIME WARNER
TOSHIBA
4C 3C DVD-Video DVD-ROM LGE
PHILIPS
PIONEER
SONY
3C DVD-Audio PHILIPS
PIONEER
SONY
DVD+RW/R DVD+RW DVD+R HP
PHILIPS
SONY
DVD-RW/R DVD-RW DVD-R PHILIPS
PIONEER
SONY
DVD-Video DVD-ROM DVD-
Audio
DVD-RAM DVD-RW DVD-R
DVD+RW_DVD+R
6C 6C
3C 4C 3C DVD+RW/R DVD-
RW/R
5 DD 10
41 7
34 36 62
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5 DD

HLDS 12,000 8.4% °
LITE ON 9,800 6.8%
9,800 6.8% o
9,300 6.5%
8,350 5.8% o
8,250 5.8% o
SAMSUNG 8,200 5.7%
MALATA 7,200 5.0%
5,050 3.5% o
LG 4,700 3.3% o
BENQ 4,600 3.2%
4,400 3.1%
SAST 4,300 3.0%
NINTAUS 4,200 2.9%
SHINCO 4,200 2.9%
BTC 4,000 2.8%
HITEKER 4,000 2.8%
TONIC 2,900 2.0%
2,800 2.0%
ARTEC 2,500 1.7%
2,500 1.7%
BBK 2,300 1.6%
AMOISONIC 2,000 1.4%
DESAY 1,500 1.0%
PHILIPS 1,500 1.0% o
MICRO STAR MSI 1,300 0.9%
ORIENT POWER 1,300 0.9%
ALCO 1,300 0.9%
1,200 0.8%
CYBER 900 0.6%
AOPEN 800 0.6%
ACCESSTEC 700 0.5%
600 0.4%
ACTIMA 500 0.3%
QUANTA 400 0.3%
FOXCONN 300 0.2%
TCL 300 0.2%
ASUSTEK 200 0.1%
EPO 200 0.1%
CREATIVE 100 0.1%
DENON 100 0.1%
2,650 1.9% -
140,550 __ 100.0%
1 DVD DVD DVD-ROM DVD
2 HLDS LG LG v
LG DVD
3
2004
6
6C
3C RV R
10 2
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1
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IPC

73%

HO4NOO7
HO4NO0O7

IPC

GO6K 009/36

GO6K 009/38

G11B 005709

G11B 007/00

HO3M 001700

HO3M 007700

HO3M 007/40

HO3M 007/46
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H04J 003/22
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(4)

HO4N7 5
2 10
50% MPEG2
HO4N 7/137 7/32 7/50 50%
MPEG?2
2
10 MPEG2
HO4N 7/13 179 87 43% 32%
HO4N 7/133 134 59 55% 39%
HO4N 7/137 102 42 54% 51%
HO4N 7/32 297 101 52% 51%
HO4N 7/50 123 59 50% 52%
3 5 MPEG?2
MPEG?2
IBM AT&T Lucent Technologies
3 5
Sony Canon NEC Matsushita Intel
HO4N 7/13 10 10 ) ) )
Sony NEC Matsushita U.S. Philips AT&T Bell Lah.
HO4N 7/133 12 11 11 ) 6
JVC Sony NEC Matsushita U.S. Philips
HO4N 7/137 5 5 7 7 3
Sony Daewoo Toshiba NEC Matsushita
HOAN 7/32 45 18 17 16 15
Sony Fujitsu Canon Mitsubishi IBM
HO4N 7/50 5 5 5 5 5
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5 2
(1) MPEGA
MPER MPER
1993 7 MPEG
1993 9
(MEG PR VG
8,000 * 27
1996 5 9 1 (@l unbi a
Lhiversity Fuyitsu General Instrunent Mtsushita Mtsubishi  Lucent

Technol ogi es % Phi | i ps Sientific Alanta Sony Cabl e
Tel evi si on(" Cabl eLabs") ) MPEGLA
1997 6
1997 7

MPEGLA
. MPEG2
[ J
[ ]
[ J
[ J

MPER
(2)
MPEG2 Columbia University Fujitsu

General Instruments Matsushita Mitsubishi Philips Scientific Atlanta Sony
Toshiba Victor Japan JVC 9 1

19 Joel I. Klein  Department of Justice Business Review Letter N0.1170 (1997 )
20
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2004 7 22 1

1997 : Samsung

1998 : Victor Company of Japan(JVC) KDDI Toshiba France Telecom R&D
NTT

2000 :Hitachi SANYO

2001 : Canon GE Technology Development

2002 : Sharp Robert Bosch Thomson Licensing

2003  :Alcatel

2004  : LG Electronics

MPEG2 IBM  Lucent Technology
ATT
MPEGLA
IBM
(3) 21
2 3 ( 22 )
9 1
34 125
5 644 127
5 Sony Thomson
Licensing Philips Mitsubishi GE Technology Development
70 Family 5

Sony Mitsubishi Matsushita Thomson Licensing Philips
60

MPEGLA http://www.mpegla.com
3 2004 7
MPEGLA
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54
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Canon

Columbia Univ
France Tel.
Fujitsu
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Hitachi
KDDI
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Toshiba

JVC

183



1997 1998 |1999 |[2000 |2001 |2002 |2003 |2004
Alcatel 7 12
Canon 2 2 2 2
Columbia Univ 2 2 6 6 9 9 9 9 9
France Tel. 7 7 7 7 7 7 7
Fujitsu 3 3 5 6 6 6 6 6 6
GE 46 53 56 58
General Instruments 18 24 25 20 20 20 20 20 30
Hitachi 1 1 4 7 7
KDD 1 1 1 1 1 2 2
LG Electronics 1
Matsushita 15 15 18 26 27 27 35 36 36
Mitsubishi 8 17 24 27 39 47 50 50 72
NTT 2 2 2 2 2 2 2
Philips 27 38 52 61 81 81 87 88 88
Bosch 5 5 5
Samsung 1 5 8 11 13 13 15 16
Sanyo 1 1 1 1 1
Scientific Atlanta 3 5 9 13 13 13 13 13 13
Sharp 1 1 1
Sony 23 23 32 49 53 72 115 130 131
Thomson Licensing 80 101 103
Toshiba 3 6 8 8 8 9 9 9 9
JVC 23 23 26 22 27 27 32 33 33
125 157 220 256 306 384 545 600 644
(4
MPEGLA US DOJ
1. MPEG2
MPEG2
2.
3.
4,
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23

4 2002 1 1

2.5 2002 1 1

6 2002 1 1

2.5 2002 1 1

4
0.04 2001 8
0.035 2003 2
0.03 2003 3
DVD
MPEGLA
us DOJ
MPEG?2
MPEG?2 90%
2004 11 MPEGLA Web
800 105
34
58
23 MPEGLA
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Columbia University France Telecom R&D GE Technology Development KDDI
NTT Thomson Licensing NTT Thomson Licensing
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MPER

DEPARTMENT OF JUSTICE
Antitrust Division

JOEL I. KLEIN
Acting Assistant Attorney General

Main Justice Building

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530-0001

(202) 514-2401 / (202) 616-2645 (f)
antitrust@justice.usdoj.gov (internet)
http://www.usdoj.gov (World Wide Web)

June 26, 1997

Gerrard R. Beeney, Esq.
Sullivan & Cromwell

125 Broad Street

New York, NY 10004-2498

Dear Mr. Beeney:

Trustees of Columbia University, Fujitsu Limited, General Instrument
Corp., Lucent Technologies Inc., Matsushita Electric Industrial Co., Ltd., Mitsubishi
Electric Corp., Philips Electronics N.V., Scientific-Atlanta, Inc., and Sony Corp. (
), Cable Television Laboratories, Inc.
("CableLabs"), MPEG LA, L.L.C. ("MPEG LA")
28 C.F.R. § 50.6.
MPEGLA MPEG-2

I. The Proposed Arrangement
A. The MPEG-2 Standard

MPEG-2 (1SO) (IEC)
- (ITU-T) 9
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1 (ISO/IEC 13818-1) 2 (ISO/IEC 13818-2)

1
(a)
Syntax
Semantics (b)
Demultiplexer
2 (a)
Syntax Semantics (b)
MPEG-2
MPEG-2
MPEG-2
MPEG-2 MPEG-2 Intellectual Property Working
Group ("IP Working Group™)
IP Working Group MPEG-2
MPEG-2
CableLabs Baryn S.
Futa Delaware Limited Liability Company MPEG LA
IP Working Group MPEG-2
"MPEG-2 Essential Patent” or
"Essential Patent”
27
4
4
(1) Agreement Among Licensors MPEG-2
(2) MPEGLA
Licensing Administrator Agreement MPEGLA
MPEG-2
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(3 MPEGLA
(4)

B. MPEG LA
Licensing Administrator Agreement MPEGLA (1) MPEG-2
MPEG-2
(2) (3)
(4)
MPEG-2 MPEGLA
MPEG-2
Licensing Administrator Agreement MPEGLA
Futa
C. The MPEG-2 Portfolio
27
27 IP Working Group
MPEG-2
IP Working Group  MPEG-2
CableLabs COO Futa IP Working
Group MPEG-2
8,000 abstract 100

800

MPEG-2
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Agreement Among
Licensors MPEG-2 30

D. The Portfolio License

MPEG-2 MPEGLA
(1) MPEG-2 (and/or)
(2) MPEG-2
3
2000 1 1
5
25%
30
Agreement Among Licensors
MPEG-2
MPEGLA MPEG-2
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MPEG-2

MPEGLA 60
MPEGLA

separate provision MPEG-2
(a)

MPEG-2 Related Patent MPEG-2
(b) MPEG-2
MPEG-2
6.3 MPEG-2 MPEGLA
1
MPEG-2
MPEG-2
ISO ITU-T
I1. Analysis

A. The Patent Pool in General

MPEG-2
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MPEG-2

MPEG-2

Agreement
Among Licensors

B. Specific Terms of the Agreements

MPEG-2

MPEG-2

1. Effect on Rivals

Agreement Among Licensors
Licensing Administrator
Agreement MPEGLA
MPEGLA

MPEG-2
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MPEGLA

2. Facilitation of Collusion

MPEGLA

MPEG-2

3. Effect on Innovation

Agreement Among Licensors

MPEG-2

MPEG-2

MPEG-2

2000 1 1

onerous non-royalty terms
25
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MPEG-2

MPEG-2

supracompetitive
MPEG-2

6.3

MPEGLA  Licensing Administrator Agreement

Portfolio License 7.3
MPEGLA
MPEGLA

MPEG-2

7.3

MPEG-2
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MPEG-2
ISO and/or ITU-T
general commitment

MPEG-2
MPEG-2

MPEG-2

R&D

MPEG-2

I11. Conclusion
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MPEG-2
MPEG-2

MPEG-2

Business Review Procedure, 28 C.F.R. 8§ 50.6.
Paragraph 10(c) of the Business Review Procedure
business review
30

Sincerely,
Joel I. Klein
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M. 3 (3 3G

6 1
3 (3G 1 2
2
1999
e
6 2 |M-2000
IMT-2000 International Mobile Telecommunication-2000 3
IMT-2000
ITU International Communication Union
IMT-2000 2000
2GHz
2Mbps
IMT-2000
1
IMT-2000
IMT-2000

1986 ITU 3G
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/\A A/\
i 8

ITU-R Radio Communication Sector
ITU-T Telecommunication Standardization Sector

SG8(Study Group8) to discuss Future Public Land Mobile Telecommunication

Systems(FPLMTS) Special Task Group TG8/1
SG11 Study Groupll

1992 Warc-92 World Administrative Radio Conference

2GHz 230MHz
IMT2000 PCS
1993 IMT-2000 1997
ITU-R M.1225
IMT-2000
2Mbps
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1 IMT2000
ITU-R 2.048Mbps 384Kbps 144Kbps 9.6kbps
1 2 2
1 144Kbps 144Kbps
2 64Kbps
1 4
ITU
ITU
M.1225 1993 ITU
ITU
ITU
ITU
1997 4 M.1225 ITU-R TG8/1
1998 6 2 3
ITU-R 2
3
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ITU TG8/1

o
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Ja

R

<
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>

IMT2000

200

ITU

1998



#0 #
(
( #
( #
( #
1997 1998 1999
#0 1997/4
#1 ITU 1998/6/30
#2 1998/9/30
#3 (1999/3)
#4 (1999/12)
1 ITU
2 3 3 1998
6 ITU-R 10
2
2 ITU-R 10
DECT Digital Enhanced Cordless Telecommunications, TDMA [ETSI TDMA DECT _IMT200
IS-136
UWC-136 Time Division Multiple Access TIA TDMA GSM EDGE
Wireless multimedia and Messaging Service Wideband
WIMS W-CDMA [CDMA TIA CDMA W-CDMA
CDMA TDD
TD-CDMA Time-Division Synchronous CDMA CATT CDMA UTRA-TDD
W-CDMA Wideband CDMA ARIB CDMA
Global CDMA Asynchrorous CDMA TTA CDMA cdmaone
UMTS Terrestrial Radio Access Harmonized Wideband UTRA-FDD UTRA-TDD
UTRA CDMA(FDD),TD/CDMA(TDD) ETSI CDMA W-CDMA
WCDMA/NA Wideband CDMA North Aemican ATIS CDMA
one
cdma2000 Wideband CDMA CDMA
Global CDMA Multiband syncronous DS-CDMA TTA CDMA W-CDMA

201




4 ITU

3
3 IMT-2000
CRC-BTN:Austria Design Domain Intemational:India
ANATEL-EGBrazal lmmarsat
Canadian Evaluaton Group:Canada |Iridium LLC
China Bvaluation Group.China ARIB:Japan
European Space Agency(ESA TTA Evalution Ad-hoc:Korea
ETSI Project DECT ITU MalaysiaMalaysia
ETSI SMG2 Radio spectrum ManagementNew Zealand
12 10
4
M.1225
ITU
ITU
5 4 ITU
6 ITU ITU
Minimum Performance Capabilities
1998 11 ITU-R TGS8/1 15
7
1999 3 ITU-R TG8/1 16 Key Characteristics

RKEY IMT.RKEY RKEY RSPC
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(a)a single terrestrial standard
(b)CDMA  TDMA 2 high level group

(c)CDMA FDD direct sequence FDD multi-carrier TDD
(d)TDMA FDD single carrier FDD multi-carrier TDD
1 CDMAS3 TDMAS
6
1999 11 RSPC ITU-R TD8/1 5
5 IMT-2000

DS-CDMA W-CDMA MC-CDMA cdma2000 1X,3X TDD EDGE UWC-136
DECT

7 RSPC IMT-2000
RSPC
W-CDMA 3GPP

cdma2000 3GPP2

3GPP 3GPP2

IMT-2000
3GPP  3GPP2 ITU ITU-2000
ITU
ITU-2000
6 3 — 2
1997 3 IT 3
(1) ARIB W-CDMA
ARIB( ) 1993 4 IMT-2000
3 TDMA CDMA
IMT-2000 ARIB  RTTSG
IMT-2000
1994 ACTS ACTS 2 RTTSG

25 (2001)
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3 TDMA CDMA

1995 ACTS
ACTS CDMA
RTTSG
ARIB
ARIB
CDMA 1996
RTTSG W-CDMA 1997 1
1997 4
NTT
NTT ARIB
ITU
1997 5 NTT
GSM
W-CDMA ARIB
W-CDMA
(2) ETSI W-CDMA
ARIB ETSI 3
ETSI 3 UMTS 1996 1997
CDMA TDMA TD-CDMA
W-CDMA
TD-CDMA ETSI
EU 2
GSM
2 PDC
1995 cdmaone
cdmaone GSM
GSM
NTT PDC
PDC GSM
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GSM

1997 5 NTT GSM
PDC GSM
NTT
NTT W-CDMA
NTT
ETSI W-CDMA TD-CDMA
W-CDMA
2
ETSI 71
W-CDMA TD-CDMA W-CDMA 1997 12
1998 1 28 2 71%
TD-CDMA W-CDMA
1998 1 28 2 1 29 W-CDMA
TDD TD-CDMA
W-CDMA FDD TDD
FDD TDD TDD TD-CDMA
TD-CDMA 2
3 W-CDMA
W-CDMA TD-CDMA
(3) TIA Telecommunications Industry Association
1997 6 4 IS-95CDMA cdmaone
cdma2000 TIA cdma2000
(4) TTA(Telecommunications Technology Association)
TIA  cdma2000 ARIB/ETSI W-CDMA 2
(5 ARIB
IMT-2000
2
1997 6 ARIB
W-CDMA cdma2000 ARIB
W-CDMA ARIB

ARIB ETSI ARIB TIA
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ARIB ETSI

ARIB 2
ARIB W-CDMA

1998 4
4 ARIB
ARIB/ETSI ad hoc S TIA
4.096Mc/s 3.6864Mc/s
1Q 1Q 1Q
v
ARIB cdmaone
(1999)
6 4 —_ IPR
ITU 3G
IPR
(1)
1996 9 ERRICSON QUALCOMM
1S-9526 CDMA 8
1998 4 QUALCOMM ARIB ETSI W-CDMA

QUALCOMM W-CDMA

26 Cdmaone TIA(
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1998 9 QUALCOMM W-CDMA
QUALCOMM 2.3
1998 9 28 ERICCSON ERICCSON
1998 12 CDMA TDMA
NTT
11 IPR
IPR ITU
1999 3 25
IPR
QUALCOMM CDMA
3G
(2
2 GSM
W-CDMA cdma2000 IMT-2000
W-CDMA
IPR 2
1 cdma2000
an
WQOWA
100 e\
cdnmaQne
27 ¢cdma2000 W-CDMA 3
2 IMT-2000
GSM Association 1998 2 ETSI UMTS
IPR WG 1998 2
27 .1999/10
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Standard Royalty 1 0.1
Maximun Curmurative Royalty 5

(3)

an
DS-CDMA MC-CDMA
TD-CDMA  IMT-2000
DS-CDMA cdmaone
ANSI-41 GSM GSM-MAP CDMA
3
28
CDMA
W-CDMA
CDMA ITU
CDMA
CDMA
6 5 2.5
1985 IMT-2000
INT-2000
ITU
3
3
3
GV WAVA aOVA
PDC IBTDVA 5 Gam 2
WA Gam
3 CDOWVA
2 cdrmaone 3 cdna2000 1X PDC 2
USTDVA 2 TDVA Gam
2004 1 10
71. 5% 72. 5%
NIT WA 2004 1
300 0. 2% cdmaone  cdna2000 1x
CDVA 1 9000 13. 5%

28 3
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1200

1000
/ —e-Total GSM Subscribers
800 /‘ = W-CDMA
500 & CDMA
" —=PDC

400 —*-US TDMA
200
0
2000.12 20016 20021 20027 2003.1 2003.7 2004.1
GSM  web http://www.gsmworld.com/statistics/index.shtml
2 3
2 GSM GSM2+
3 2006 2.5
3
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VIIl. Guidelines for Implementation of the ANSI Patent Policy An Aid to More Efficient and
Effective Standards Development In Fields That May Involve Patented Technology

Copyright @ 1997 by American National Standards Institute

All rights reserved.

Updated March 2003 to reflect the replacement of the ANSI Procedures with the ANSI Essential Requirements

Printed in the United States of America

About the
American National Standards Institute

ANSI is a nonprofit, privately funded membership organization that coordinates the development
of U.S. voluntary national standards and is the U.S. member body to the International
Organization for Standardization (ISO) and, via the United States National Committee (USNC),
the International Electrotechnical Commission (IEC).

The Institute was founded in 1918, prompted by the need for an “umbrella” organization to
coordinate the activities of the U.S. voluntary standards system and eliminate conflict and
duplication in the development process. For over seventy years, this system has been
successfully administered by the private sector, via ANSI, with the cooperation of federal, state
and local governments. The Institute serves a diverse membership of over 1300 companies, 250
professional, technical, trade, labor and consumer organizations and some 30 government
agencies. Standards exist in all industries, including safety and health, telecommunications,
information processing, petroleum, medical devices, etc.

Some of the Institute’s key functions include:

e Coordinating the self-regulating, due process consensus based U.S. voluntary standards
system;

e Administering the development of standards and approving them as American National
Standards;

e Providing the means for the U.S. to influence development of international and regional
standards;

e Promoting awareness of the growing strategic significance of standards technology to U.S.
global competitiveness.

1 Purpose

These Guidelines are intended to assist voluntary standards developers, and those that
participate in the standards development process, in understanding and implementing the ANSI

Patent Policy (the “Patent Policy”, see Exhibit A). Drafted by a task force formed by ANSI for the
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purpose of studying the Patent Policy, the Guidelines seek to encourage the early disclosure and
identification of patents that may relate to standards under development, so as to thereby

promote greater efficiency in standards development practices.

By definition, guidelines are suggestions -- adherence is not essential for standards developers to
be found in compliance with ANSI’s Patent Policy. Rather, this is an effort to identify possible
procedures that a standards developer may wish to adopt, either in whole or in part, for purposes
of effectively implementing the Patent Policy. Additional or different steps may also be selected

for such purposes.

2 An Overview of the ANSI Patent Policy

The Patent Policy is set forth in Section 3.1 of ANSI’'s “Essential Requirements: Due process
requirements for American National Standards” as approved by the ANSI Board of Directors (the
“ANSI Essential Requirements”). Compliance (or non-compliance) with the Patent Policy is one
of the criteria to be considered by ANSI’'s Board of Standards Review (“BSR”) in determining
whether to approve (or withdraw approval of) an American National Standards. See ANSI

Essential Requirements, Section 4.2.

As set forth in the ANSI Procedures:
There is no objection in principle to drafting a proposed American National Standard in terms
that include the use of a patented item, if it is considered that technical reasons justify this

approach. ANSI Essential Requirements, Section 3.1.

However, where a candidate standard may require the use of a patented invention, the procedures

detailed in Sections 3.1 — 3.4 must be followed.

In particular, the identified party or patent holder must supply ANSI with either:

a general disclaimer to the effect that such party does not hold and does not anticipate

holding any invention the use of which would be required for compliance with the
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proposed standard

or
a written assurance that either:
(1) a license will be made available without compensation to applicants
desiring to utilize the license for the purpose of implementing the standard,
or

(2) a license will be made available to applicants under reasonable terms and

conditions that are demonstrably free of any unfair discrimination.

ANSI Essential Requirements, Section 3.1.1.

The Patent Holder’s statement of intent to comply shall be retained in the files of the Institute.

ANSI Essential Requirements, Section 3.1.2.

While ANSI’s counsel will verify that the information required from the patent holder has been
supplied, counsel will not undertake to evaluate whether the terms and conditions satisfy the
substantive test set forth in Section 3.1 (i.e. whether the terms and conditions are “reasonable”
and/or “free of any unfair discrimination”). Such a decision is the exclusive province of the Board
of Standards Review (or, on appeal, the ANSI Appeals Board) if the issue is raised during the
approval process or in a petition for withdrawal of approval. In making its decision, the BSR

shall consider all information of record it finds relevant.

Neither the standards developer submitting a standard for approval nor ANSI is responsible for
identifying patents for which a license may be required by an American National Standard or for
conducting inquiries into the legal validity or scope of any patents brought to their attention.

(ANSI Essential Requirements, Section 3.1.4.)

A standards developer seeking approval of a proposed American National Standard should take

steps that it reasonably concludes are sufficient to permit a representation to ANSI that the
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Patent Policy has been met. In turn, ANSI, through its BSR, will take those steps that it
reasonably concludes are sufficient to determine that the Patent Policy has been met based on the

record before the BSR. Upon publication, the standard shall bear a notice in form specified in

Section 3.1.3.
3 Possible Procedures for Implementing the Policy
A Early Disclosure of Patent Rights

Experience has indicated that early disclosure of patents is likely to enhance the efficiency of the
process used to finalize and approve standards. Early disclosure permits notice of the patent to
the standards developer and ANSI in a timely manner, provides participants the greatest
opportunity to evaluate the propriety of standardizing the patented technology, and allows patent
holders and prospective licensees ample time to negotiate the terms and conditions of licenses

outside the standards development process itself.

Accordingly, during the development period, standards developers may wish to adopt procedures
whereby one or more requests are made to participants for the disclosure of patents that may be
required for use of standards in process. Such a request could be made, for example, by
including it on letter ballots used in connection with the development of a proposed standard.
Alternatively, other means could be adopted so that requests are repeated throughout the course
of the standards development process -- e.g., by a semi-annual notice mailed to each participant in

the development process or appropriate working group(s).

This is not to suggest that a standards developer should require any participant in the
development process to undertake a patent search of its own portfolio or of any other. The

objective is to obtain early disclosure concerning the existence of patents, where known.

A standards developer may also consider taking steps to make it clear that any participant in the
process -- not just patent holder -- is permitted to identify or disclose patents that may be required
for implementation of the standard. Generally, it is desirable to encourage disclosure of as much

information as possible concerning the patent, including the identity of the patent holder, the
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patent’s number, and information regarding precisely how it may relate to the standard being
developed. Further, to assist in international standardization, a standards developer may deem

it appropriate to encourage the disclosure of relevant unexpired foreign patents.

Similarly, a standards developer may wish to encourage participants to disclose the existence of
pending U.S. patent applications relating to a standard under development. Of course, in such a
situation the extent of any disclosure may be more circumscribed due to the possible need for
confidentiality and uncertainty as to whether an application will mature into a patent and what

its claimed scope will ultimately be.

B Early Indication of a Willingness to License

The early identification of relevant patents should also increase the likelihood of an early
indication from the patent holder that it is willing to license its invention, that it is prepared to do
so on reasonable terms and conditions demonstrably free of unfair discrimination, or that the
patent in question is not required for compliance with the proposed standard. A patent holder
may have a strong incentive to provide an early assurance that the terms and conditions of the
license will be reasonable and demonstrably free of unfair discrimination because of its inherent
interest in avoiding any objection to the standardization of its proprietary technology. As a
consequence, patent holders and prospective licensees would be provided greater opportunities to

negotiate acceptable license terms.

It should be reiterated, however, that the determination of specific license terms and conditions,
and the evaluation of whether such license terms and conditions are reasonable and
demonstrably free of unfair discrimination, are not matters that are properly the subject of
discussion or debate at a development meeting. Such matters should be determined only by the
prospective parties to each license or, if necessary, by an appeal challenging whether compliance

with the Patent Policy has been achieved.

It should also be emphasized that, notwithstanding the incentive for patent holders to indicate

any early willingness to license, it may not be possible for potential patent holders to give such an
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assurance until the standards development process has reached a relatively mature stage. It
might be that only at that time will the patent holder be aware that its patent may be required for
use of the proposed standard. This should not, however, preclude a patent holder from giving an
assurance that /fits patent is required for use of the standard it will license on reasonable terms

and conditions demonstrably free of unfair discrimination.

Thus, standards developers may wish to adopt procedures that would permit and encourage the
early indication by patent holders of their willingness to comply with the Patent Policy by
providing one of the assurances specified therein. Such encouragement might take the form of
simply advising participants in the development effort that assurances may be made at an early
stage, explaining the advantages of early negotiations, or through other means. While
participants in the standards development effort might consider a refusal to provide assurances
(or a refusal to commit to offer acceptable licensing terms and conditions) as a ground for favoring
an alternative technology, the patent holder is only required to provide assurances called for by
the Patent Policy prior to the final approval of the proposed standard as an American National

Standard.

C Subsequently Discovered Patents

The Patent Policy applies with equal force to situations involving (1) the discovery of patents that
may be required for use of a standard subsequent to its adoption and (2) the initial issuance of a
patent after adoption. Once disclosure is made, the holder is obligated to provide the same
assurances to ANSI as are required in situations where patents exist or are known prior to

approval of a proposed standard as an American National Standard.

Thus, if notice is given of a patent that may be required for use of an already approved American
National Standard, a standard developer may wish to make it clear to its participants that the
ANSI procedures require the patent holder to provide the assurances contained in the Patent
Policy or suffer the withdrawal of ANSI’s approval of the standard as an American National

Standard.
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4 Conclusion

Good standards development is often time consuming and demands considerable effort by those
participating in the process. In fields that may involve the use of patented technology in a
standard, therefore, it is particularly important that a patent holder’s willingness and intention
to comply with ANSI’s Patent Policy be ascertained as soon as possible. Doing, so, however, does
not require participants in standards development meetings to be come involved in negotiating
the terms and conditions of a possible license with the patent holder. To the contrary, what is
required is the use of effective procedures designed to assure an understanding of the Patent

Policy and to foster prompt compliance with it.

Exhibit A
ANSI Essential Requirements, Section 3.1
ANSI’s Patent Policy

3.1 ANSI patent policy - Inclusion of Patents in American National Standards

There is no objection in principle to drafting a proposed American National Standard in
terms that include the use of a patented item, if it is considered that technical reasons
justify this approach.

If the Institute receives a notice that a proposed American National Standard may require
the use of a patented invention, the procedures in this clause shall be followed.

3.1.1 Statement from patent holder

Prior to approval of such a proposed American National Standard, the Institute
shall receive from the identified party or patent holder (in a form approved by the
Institute) either: assurance in the form of a general disclaimer to the effect that
such party does not hold and does not currently intend holding any invention the
use of which would be required for compliance with the proposed American
National Standard or assurance that:

a) a license will be made available without compensation to the applicants
desiring to utilize the license for the purpose of implementing the standard,;
or

b) a license will be made available to applicants under reasonable terms and
conditions that are demonstrably free of any unfair discrimination.
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3.1.2 Record of statement
A record of the patent holder’s statement shall be placed and retained in the files of
the Institute.

3.1.3 Notice
When the Institute receives from a patent holder the assurance set forth in a) or b)
above, the standard shall include a note as follows:

NOTE — The user’s attention is called to the possibility that
compliance with this standard may require use of an invention
covered by patent rights.

By publication of this standard, no position is taken with respect
to the validity of this claim or of any patent rights in connection
therewith. The patent holder has, however, filed a statement of
willingness to grant a license under these rights on reasonable
and nondiscriminatory terms and conditions to applicants
desiring to obtain such a license. Details may be obtained from
the standards developer.

3.1.4 Responsibility for identifying patents

The Institute shall not be responsible for identifying all patents for which a license
may be required by an American National Standard or for conducting inquiries into
the legal validity or scope of those patents that are brought to its attention.
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IX. CEN/CENELEC Guide 8:Standardization and Intellectual Property Rights (IPR)
Edition 1 / December 2001"

The CEN Administrative Board decided to replace CEN/CENELEC Memoranda by CEN/CENELEC Guides with the
corresponding document number (resolution CEN/CA 18/2001). As aresult, CEN/CENELEC Memorandum 8 was
converted into CEN/CENELEC Guide 8. No change was made to the text of the original document (1992/03).

The CENELEC General Assembly agreed by correspondence to convert the CEN/CENELEC Memoranda listed in the
CENELEC Catalogue into CEN/CENELEC Guides with the corresponding document number.

Asaresult, CEN/CENELEC Memorandum 8 was converted into CEN/CENELEC Guide 8. No change was made to the
text of the original document (1992/03).

NOTE: This CEN/CENELEC Memorandum (now Guide) was initially approved:

- for CEN, by its Adminigtrative Board, on 10-11 December 1991;

- for CENELEC, by its Genera Assembly, on 29-30 October 1991.

In both cases, the policy was approved for interim use, pending the outcome of further discussions between CEN,
CENELEC and ETS!.

‘Rulesfor Mariners caught on alee shore: Rule 1. Don't get caught on alee shore!”
...English Seamen's Manual, 18th century

0. Introduction

The purpose of this Memorandum isto define an interim policy in relation to the difficult question
of the relationship between standardization and intellectual property rights (IPR). The policy is
firmly based on the rules developed at international level by 1SO and IEC (see Directives; Part 2:
1989) and this Memorandum sets out a more systematic procedure for the implementation of the
policy at European level.

It is proposed to establish a new IPR Task Force, comprising one officer (e.g. a Vice-President) and
one member of staff from each of the three European standards organizations (CEN, CENELEC

and ETSI), supported by asingle IPR expert acting in an advisory capacity. It is proposed that this
IPR Task Force should act as a forum for the exchange of information about the practical
implementation of the policy and as a custodian of the 'case-law’ relating to sandardization and IPR.
This proposal is made on the clear understanding that that it is for each of the three organizations to
solve its own problems concerning IPR, but that the Task Force will be informed of those solutions.

: CEN
CENELEC CEN CENELEC
2005 ©6
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1. Basic policy

The underlying philosophies of standardization and | PR-protection are opposites. Standardization is
intended to put ideas into the public domain, whereas protection of IPR makes them private
property. Therefore, any use of IPR by a standard is an anomaly, sometimes an unavoidable one,
which needs careful management.

The practice followed by CEN and CENELEC concerning references to patented items in European
standards is closely aligned with the rules developed by SO and |EC, as follows:

If in exceptional cases, technical reasons justify the preparation of a European Standard in terms
which include the use of a patented item, there is no objection in principle to such a step, even if
the terms are such that there are no aternative means of compliance. In such a case, the following
procedures shall be complied with:

a) CEN and CENELEC cannot give authoritative or comprehensive information about
evidence, validity and scope of patent and like rights but it is desirable that the fullest available
information be disclosed. Therefore, the originator of a proposal of such akind shall draw attention
to any known patent and like rights on aworldwide basis or any known pending applications,
although CEN and CENELEC are not in a position to guarantee the authority of any such
information.

b) If the proposal is accepted on technical grounds, any known patent holder shall be asked
for a statement that he would be willing to negotiate licences under patent and like rights with
applicants throughout the world on reasonable terms and conditions. A record on a patent holder's
statement shall be placed in the files of CEN or CENELEC (as appropriate) and shall be referred to
in the relevant European Standard. If the patent holder does not provide such a statement, the
technical body responsible shall not proceed with the inclusion of the patented item.

¢) Should it be revealed after publication of the European Standard that licences under a
patent and like rights cannot be obtained under reasonable terms and conditions, the European
Standard shall be referred back to the technical body responsible for further consideration.

2. Initial steps

If any person or organization involved in a standards project under study in atechnical body of
CEN or CENELEC becomes aware that there is a possibility of conflict between the draft and any
patent or like rights (hereinafter: IPR), it is his responsibility to raise the matter with the responsible
chairman and/or secretary, at the earliest possible stage. Receipt of such information signals the
start of an investigation aimed at finding away to re-write the draft standard so that it does not
conflict with any IPR.
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For example, it has in the past been found possible to avoid such conflicts by concentrating on
performance (i.e. what a product or system must do) rather than description (i.e. how it should be
designed). Such a standard allows many solutions, one or more of which may be subject to IPR, but
does not in any way conflict with those IPR. During this informal investigation, advice is available
from the 'IPR Task Force' which will, over time, develop a body of precedent and experience which
will be available as advice to those facing IPR questions.

3. Reference to patented items

If, after comprehensive consultation and investigation, it proves impossible (short of abandoning the
project) to avoid conflict with IPR, the basic policy (see clause 1) shall be applied.

It is again emphasized that preparation of a standard in such terms that compliance requires the use
of an item (product, system or whatever) covered by IPR should be contemplated only in
exceptional cases. In such cases, it is clear that neither CEN nor CENELEC can give authoritative
information above the validity or scope of IPR - that is a matter ultimately for juridical decision.
However, there is an obligation on anyone involved in standards work who is aware of potential
conflictswith IPR to disclose the full facts.

Failure to make such a disclosure would be regarded as a serious breach of faith with the voluntary
standards organizations, who (lacking the knowledge and expertise to do so) are unable to 'police’
infringements of this moral obligation.

If it isclear that there is a conflict between an envisaged standard and IPR, the holder of the IPR
shall be contacted with an invitation to consider the possibility of waiving his rights. The form of
thiswaiver will depend on the jurisdiction(s) under which they are registered, and the Task Force
may be able to assist with information about precedents in similar cases.

Failing an offer by the IPR-holder to waive his rights, an attempt should be made to encourage him
to make an irrevocable statement that he is prepared to grant licences on a nondiscriminatory basis
and on fair and reasonable terms. In this negotiation, the IPR-holder should be made aware of the

possibility of receiving increased revenue from licence fees as a trade off for his loss of monopoly.

Again the Task Force may be able to help with appropriate wordings to ensure that there is no
discrimination (including selective delay) over granting of licences of right, but decisions about ‘fair
and reasonable terms will be more difficult. While such decisions are ultimately for an appropriate
court, the Task Force may be able to offer advice on the basis of precedent.

Only after completion of any necessary negotiations with IPR-holder will it be possible for the draft
standard to be submitted to public enquiry, at which stage it must be accompanied by a statement
about the existence of PR, together with information about the waiving or nondiscriminatory
licensing of such IPR. It will be made clear that comments on the IPRimplications of the draft,
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including the 'fair and reasonable’ terms offered by the IPR-holder, are solicited.

Further considerations of the standards project by the technical body responsible will be necessary:

if the IPR-holder is unwilling to waive hisrights or to give an undertaking to grant licenses
without discrimination and on fair and reasonable terms;

if comments arising during the public enquiry stage cannot be resolved by negotiation with
the help of the Task Force;

if, despite all the precautions outlined above, it becomes evident after the public enquiry stage
that there is a conflict between standardization and | PR.

Such further consideration, assisted if necessary by advice from the Task Force, shall take as its
starting point the suspension of further work on the project or (in the worst case) immediate
withdrawal of a published standard. While alternative courses of action are not ruled out, they will
be taken only when the technical body responsible is completely satisfied that appropriate measures
have been taken to resolve every residual inequity.

4, Administrative measures

Every case of potential or actual conflict between standardization and IPR arising in atechnical
body of CEN or CENELEC shall be notified to the Task Force. Each case shall be the subject of a
separate dossier, retained as aformal record by the Task Force secretariat, available for inspection
by legitimate interests on request with reasonable notice. In cases of waivers and undertakings to
license, the existence of the dossier shall be referred to in the standard concerned.

Clearly, the prescriptions set out above, while completely consistent with the | SO/IEC Directives,
involve a slightly more systematic approach to PR questions. It will therefore be necessary to
establish close contact between 1SO and CEN, and between IEC and CENELEC, particularly in
cases where an international standard involving IPR is being considered for endorsement as a
European standard.

5. Summary

Rules for standardizers faced with conflict with patents and like rights (IPR):

Rule 1. Don't get caught in a conflict between standardization and IPR !

Rule 2. Recognize that exclusive exploitation of IPR is inconsistent with mandatory reference to
| PR-protected items.

Rule 3. Protect the users of standards in which IPR-protected material is included against
discriminatory, unfair or unreasonable terms.

Rule 4. In every case of potential or actual conflict between standardization and I PR, protect
yourself and protect CEN and CENELEC by communicating what you know to the officers of the
technical body in which you are working.
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X. ETSI Guide on Intellectual Property Rights (IPRs) *
(As approved by the ETSI Board #48 on 1 September 2004)

© European Telecommunications Standards Institute 2004. All right reserved. Further use, modification,
redistribution is strictly prohibited. ETSI Guide on IPRs is available from
http://www.etsi.org/legal/home.htm

Background
The ETSI IPR Policy was adopted by the 21st General Assembly on 23 November 1994 and
incorporated in the ETSI Directives as Annex 6 to the ETSI Rules of Procedure.

At a later stage a Technical Body Chairman’s Guide on IPRs had been written to help Chairmen and
others involved in ETSI's standardization activities to understand and implement the Institute's IPR
Policy. That Chairman’s Guide on IPR had not been endorsed by the General Assembly or the Board
and therefore did not have the same official status as the ETSI Statutes, the Rules of Procedure or the
Technical Working procedures. The Technical Body Chairman’s Guide on IPRs is now replaced by the
present ETSI Guide on IPRs.

In 2002 the ETSI General Assembly #40 identified the need to review the ETSI IPR Policy with a view
to addressing and rectifying any uncertainties on the operation of this Policy and on any legal rules and
obligations on the membership in order to avoid an incorrect implementation of the ETSI IPR Policy
and in order to avoid anti-competitive actions. An ad-hoc IPR group, with a clear mandate to review the
implementation of the IPR Policy but not to change the Policy itself, was consequently created and 30
recommendations on the operation of the ETSI IPR Policy where approved by the ETSI General
Assembly #42. The present ETSI Guide on IPRs embodies most of these recommendations.

Foreword

Intellectual property plays an important role in standardization, especially in the telecommunications
and electronic communications sector. In that context, the likelihood of having Intellectual Property
Rights (IPRs) incorporated into ETSI Deliverables became critical after a few years of existence of
ETSI. This tension (proprietary nature of IPRs versus wide dissemination of standards) was minimized
with the adoption by the ETSI Membership of the ETSI IPR Policy as found in Annex 6 to the ETSI
Rules of Procedure.

In the preparation of standards, IPR issues may arise. It is important for all parties involved in the ETSI
standards-making process to be aware of their responsibilities and that there is good co-operation
between all parties.

This guide is intended to help ETSI Members and any other party involved in ETSI's standardization
activities (e.g. Members, Technical Body Chairmen, Secretariat, etc.) to understand and implement the

*

2005 ©6
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Institute's IPR Policy.

This guide provides explanatory information on how to handle IPR matters in ETSI and does not
replace the ETSI IPR Policy which takes precedence in all cases.

This guide has been endorsed by the Board but does not have the same official status as the Statutes,
the Rules of Procedure or the Technical Working Procedures.

Should you (the reader) have any difficulty with provisions of this guide or with any practical aspects of
the Policy which are not answered by this guide, please do not hesitate to contact the ETSI Secretariat
(hereafter called simply “Secretariat”).

1 The ETSI IPR Policy
1.1 What is the Purpose of the IPR Policy?

The purpose of the ETSI IPR Policy is to facilitate the standards making process within ETSI. In
complying with the Policy the Technical Bodies should not become involved in legal discussion on IPR
matters. The main characteristics of the Policy can be simplified as follows:

Members are fully entitled to hold and benefit from any IPRs which they may own, including
the right to refuse the granting of licenses.

Standards and Technical Specifications shall be based on solutions which best meet the
technical objectives of ETSI.

In achieving this objective, the ETSI IPR Policy seeks a balance between the needs of

standardization for public use in the field of telecommunications and the rights of the
owners
of IPRs.

The IPR Policy seeks to reduce the risk that investment in the preparation, adoption and

application of standards could be wasted as a result of an Essential IPR for a standard or
technical specification being unavailable.

Therefore, the knowledge of the existence of Essential IPRs is required as early as possible
within the standards making process, especially in the case where licenses are not available
under fair, reasonable and non-discriminatory (FRAND) terms and conditions.

The ETSI IPR Policy defines the rights and obligations for ETSI as an Institute, for its Members and for
the Secretariat.
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The Policy is intended to ensure that IPRs are identified in sufficient time to avoid wasting effort on the
elaboration of a Deliverable which could subsequently be blocked by an Essential IPR.

1.2 Where can I find the ETSI IPR Policy?

The ETSI IPR Policy is part of the ETSI Directives and can be found in Annex 6 of the ETSI Rules of
Procedures (http://www.etsi.org/legal/home.htm). This means that the rights and obligations specified
by the IPR Policy are an integral part of the ETSI Rules of Procedure and are binding on all ETSI
Members.

You can also find a copy of the Policy at Annex A.

1.3 Terminology

The ETSI IPR Policy defines a number of terms; those used in this guide correspond to those used in
the Policy.

In the ETSI IPR Policy:
an IPR includes:

. COPYRIGHT

. PATENT

. UTILITY MODEL

. REGISTERED DESIGN

. ... and applications thereof.

an IPR does not include:

. TRADEMARKS

. TRADE SECRETS

. CONFIDENTIAL INFORMATION

. RIGHTS RELATING TO GET-UP (packaging)

1.4 Rights and obligations deriving from the IPR Policy
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The ETSI IPR POLICY defines rights and obligations for ETSI as an Institute, for its Members and for

the Secretariat. Non-Members of ETSI also have certain rights under the Policy but do not have legal
obligations.

The following table intends to give a clear overview of the most important rights and obligations of the

Institute, the Members, the Secretariat and the rights of third parties as specified under the ETSI IPR
Policy. All references below which are in italics relate to the ETSI IPR Policy.
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Obligations

Rights

Institute

. to inform users of standards about

Essential IPRs declared and
ensure that this information is
publicly available (clause 7).

. to perform IPR searches if the EC

and/or EFTA so require and
reasonable expenses are met
(clause 6.2).

. to grant licenses on ETSI-owned

IPRs (other than copyright) on fair,
reasonable and non-discriminatory
terms and conditions to third
parties, free of charge to ETSI
Members (clause 9.3).

. to respect confidential information

within a Technical Body until
publication of the relevant
Deliverable.

. to include the information in a

standard (clause 10).

Members

. to inform ETSI about their own,

and other people’s Essential IPRs
(clause 4.1).

. owners of Essential IPRs are

requested to undertake to grant
licenses on fair, reasonable and
non-discriminatory terms and
conditions (clause 6.1).

. owners of Essential IPRs who

refuse to grant license when no
alternative is available, are
requested to reconsider their
position and provide the
Director-General with a justification

. ho obligation to conduct IPR
searches (clause 4.2).
. to refuse the inclusion of own

IPRs in standards (clauses 8.1 and
8.2).

. to be granted licenses on fair,

reasonable and non-discriminatory
terms and conditions in respect of a
standard (clause 6.1).

to make copies of standards
documentation (clause 11) free of
charge..

to use IPRs owned by ETSI free of
charge (clause 9.3).

257




(clause 8.1). . ..

. to abstain from claiming copyright

on standards documentation (text,
graphics etc., of the standard itself)
on behalf of the member itself and
its employees (clause 9.1).

to have confidential information
within a Technical Body respected
until publication of the relevant
Deliverable (clause 10).

Secretariat

. the Director-General to contact

owners of Essential IPRs having
refused to grant licenses on behalf
of ETSI (clauses 8.1 and 8.2).

. the Director-General to request

the owner of an Essential IPR to
give within three months an
undertaking in writing that it is
prepared to grant licenses (clause
6.1).

Third Parties

. the ETSI IPR Policy is only

binding on ETSI Members. Third
parties do not have any legal
OBLIGATIONS under the Policy.

. when ETSI is informed that an

IPR belonging to a non-Member
could be essential for a standard,
the non-Member owner is also
requested to undertake to grant
licenses on fair, reasonable and
non-discriminatory terms and
conditions (clause 6.1).

. Third parties have certain

RIGHTS under the ETSI IPR Policy
either as owners of Essential IPRs
or as users of ETSI standards or
documentation:

oto refuse the inclusion of their
own Essential IPRs in ETSI
Deliverables (clause 8.1 and 8.2).
o To be granted licenses on fair,
reasonable and non-discriminatory
terms and conditions in respect of a
standard at least to manufacture,
sell, lease, repair, use and operate,
(clause 6.1)

oto be granted licenses for ETSI
owned IPRs (other than copyright
in the standard documentation)
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(clause 9.3) on fair, reasonable and
non-discriminatory terms and
conditions.

oto have confidential information
within a Technical Body respected
until publication of the relevant
Deliverable (clause 10).

1.5 “Essential” IPRs

Clause 15.6 of the ETSI IPR Policy gives the following definition of essentiality:

“15.6 ESSENTIAL as applied to IPR means that it is not possible on technical (but not
commercial) grounds, taking into account normal technical practice and the state of the art
generally available at the time of standardization, to make, sell, lease, otherwise dispose
of, repair, use or operate EQUIPMENT or METHODS which comply with a STANDARD
without infringing that IPR. For the avoidance of doubt in exceptional cases where a
STANDARD can only be implemented by technical solutions, all of which are
infringements of IPRs, all such IPRs shall be considered ESSENTIAL”.

In simpler terms, an "essential IPR" is an IPR which has been included within a standard and where it
would be impossible to implement the standard without making use of this IPR. The only way to avoid
the violation of this IPR in respect of the implementation of the standard is therefore to request a
license from the owner.

2 Importance of timely disclosure of Essential IPRs
The main problems for ETSI as a standards body which may arise from "late disclosures" include:

. Licenses for Patents which have been disclosed late and are not available at all, or,

. Licenses for Patents which have been disclosed late and which are available, but not on Fair,
Reasonable and Non-Discriminatory (FRAND) terms, i.e. the company is unwilling to make

a ‘FRAND’ undertaking/licensing declaration.

If the above problems cannot be satisfactorily resolved, then ETSI has to change the standard, which
in some extreme cases could even include the need to start again with the development of that
standard.

NOTE 1: Definitions for “Timeliness” or “Timely” cannot be agreed because such definitions would
constitute a "change to the Policy".

NOTE 2:  The following description of Intentional Delay has been noted:

"Intentional Delay" has arisen when it can be demonstrated that an ETSI Member has
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deliberately withheld IPR disclosures significantly beyond what would be expected from
normal considerations of "Timeliness".

This description of ‘Intentional Delay’ should be interpreted in a way that is consistent with
the current ETSI IPR Policy. In complying with the requirements of timeliness under
section 4.1 of the IPR Policy, Members are recommended to make IPR disclosures at the
earliest possible time following their becoming aware of IPRs which may be Essential.

NOTE 3: "Intentional Delay", where proven, should be treated as a breach of the IPR Policy (clause
14 of the ETSI IPR Policy) and can be sanctioned by the General Assembly.

2.1 Members Duties
2.1.1 Responding to Calls for IPRs performed in Technical Body meetings

Members participating in Technical Bodies should respond at the earliest possible time to the Call for
IPRs performed by Technical Body Chairmen at the beginning of each meeting, based on the working
knowledge of their participants.

Furthermore, the call for IPRs acts as a reminder of the Member’s obligations under the IPR Policy and
is performed to foster the timely disclosure of Essential IPRs.

Members having IPR portfolios should improve their internal IPR co-ordination processes to ensure,
as far as possible, that their participants in Technical Bodies are aware of any alleged-essential IPR
the company may have (related to the on-going work on a particular ETSI Standard or Technical
Specification), that they understand their obligations, and that they know how to discharge them.

Members are encouraged to make general IPR undertakings/licensing declarations that they will make
licenses available for all their IPRs under FRAND terms and conditions related to a specific
standardization area and then, as soon as feasible, provide (or refine) detailed disclosures. This
process reduces the risk of the standards making process being blocked due to IPR constraints.

2.1.2 Use the ETSI IPR Information Statement and Licensing Declaration forms

The ETSI IPR Information Statement and Licensing Declaration forms should be used by any IPR
holders wishing to make their disclosures and undertaking to ETSI.

A copy of the ETSI IPR Information Statement and Licensing Declaration Forms can be found at Annex
B and online at: http://www.etsi.org/legal/IPR_database/IPRforms-V4.doc

These forms, once completed and duly signed should be returned to the ETSI Director-General.

Any questions related to the completion of the forms should be addressed to the ETSI Legal Advisor.
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2.1.3 Update and complete the ETSI IPR Information Statement form

Members are not obliged to inform ETSI of any updates to their essential IPRs. Nevertheless, Members are
encouraged to update and complete their information statements in line with the forms (see Annex B). A
minimum of information should be provided, which allows verifying the essentiality or the potential essentiality
of an IPR.

2.1.4 Copyrights in ETSI Deliverables

Members should be aware that once a technical proposal has been included into ETSI documentation
the copyright is owned by ETSI, for the purpose of the publication of ETSI documentation.

2.2 Members do NOT have a duty to:

. conduct IPR searches (see clause 4.2 of the IPR Policy).

. disclose within the Technical Body the commercial terms for licenses for which they have

undertaken to grant licenses under FRAND terms and conditions. Any such commercial terms are a
matter for discussion between the IPR holder and the potential licensee, outside of ETSI (see
section 4.1 of this Guide).

2.3 Technical Body Chairmen’s duties

Chairmen represent the membership while having the authority to represent the Institute in their
Technical Body. Chairmen have an important role in respect of both, the identification and disclosure of
essential IPRs. They have a duty to remind the Members of their statutory obligations to submit IPR
disclosures.

In addition to the actions aiming at the identification of IPRs, the Chairmen also need to take the
following actions, which ensure that the disclosure of essential IPRs is properly carried out:

. to record in the report of the meeting that an IPR call has been made and to record any

responses;

. to inform the Secretariat of the existence of any essential IPRs identified.
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Throughout the standardization process the Chairmen must take the following actions which facilitate
the identification of Essential IPRs.

2.3.1 Define scope statements for work items

It is vital that Chairmen ensure that the scope statements for all work items in the ETSI work
programme are properly defined. This will ensure that if a search for patents is required (under clause
6.2 of the Policy) or chosen to be performed by a Member, the task can be carried out in the most
effective manner.

In order that the scope statement of an ETSI work item can be used for IPR purposes, it should contain
the following:

. a broad statement concerning the technical field of this work;

. a description of broad system concepts;

. identification of any standard on which the work item is likely to be based,;

. a list of features which the standard will define, or on which the standard will place
limitations;

. a technical description of each feature listed, in broad terms; and,

. a list of any criteria which the standard must satisfy.

2.3.2 Make call for IPRs in Technical Bodies meetings

Every Technical Body and working group meeting shall start with a “Call for IPRs” (either in a written
form — as part of the meeting’s agenda - or in oral form) performed by the Chairman. This Call for IPRs
acts as a reminder of the Member’s obligations under the ETSI IPR Policy and is performed to foster
the timely disclosure of Essential IPRs.

An example of this “Call for IPRsS” may be found below in clause 2.3.3. Please note that during the
Operational Co-ordination Group meetings (OCG) Chairmen will be reminded to perform that call for
IPRs.

Technical Body Chairmen are also invited to encourage Members to make general IPR
undertakings/licensing declarations that they will make licenses available for all their IPRs under
FRAND terms and conditions related to a specific standardization area and then, as soon as feasible,
provide (or refine) detailed disclosures.
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2.3.3 When and How?

A formal call for IPR disclosures shall be made by the Chairman at the beginning of each meeting.
The formal call for IPR disclosures needs to be made by the Chairman orally or in writing according to

the example given below. Members need to be reminded that the recommended form for the
notification of essential IPRs and licensing declaration are available on-line and attached in Annex B.

Example of aformal call for IPRs

The attention of the members of this Technical Body is drawn to the fact that ETSI
Members have the obligation under clause 4.1 of the ETSI IPR Policy, Annex 6 of the
Rules of Procedure, to inform ETSI of Essential IPRs they become aware of. This section
covers the obligation to notify its own IPRs but also other companies’ IPRs.

The members take note that they are hereby invited:

. to investigate in their company whether their company does own IPRs which are, or are
likely to become Essential in respect of the work of the Technical Body,
. to notify to the Chairman or to the ETSI Director-General all potential IPRs that their

company may own, by means of the IPR Information Statement and the Licensing
Declaration forms that they can obtain from the ETSI Technical Officer or
http://www.etsi.org/legal/IPR_database/IPRforms-V4.doc."

Members are encouraged to make general IPR undertakings/declarations that they will
make licenses available for all their IPRs under FRAND terms and conditions related to a
specific standardization area and then, as soon as feasible, provide (or refine) detailed
disclosures.

During the meeting a short reminder call for IPR disclosures should be made:

. on formal submission of a technical solution;

. on completion of the first stable draft of the standard,;

. on working group approval of a draft standard;

. on TB approval of a draft standard.

E.g., this may consist of the following sentence "May | remind Members of their obligations to disclose any Essential

IPR of which they become aware [related to this issue]”.

The Technical Body Chairmen should note and should make their attendees aware that disclosure of Essential or

263



potentially Essential IPRs should be made at the earliest possible stage within the above list.

Knowing who has contributed to the development of a standard may help identify IPRs Essential to
that standard.

If it becomes apparent that an IPR declaration/licensing undertaking is unlikely to be provided, the
Technical Body Chairman should inform the Legal Advisor in the Secretariat, who will take the
necessary action.

Ultimately, it may be necessary for the Secretariat to invoke clause 8.1 of the Policy, which could
require all work on the standard to stop. In any case, the party owning the IPR is allowed three months
consideration time after the Technical Body has examined the matter and the Director-General has
invited the IPR owner to reconsider its refusal to grant a license. Chairmen should use their judgment
(in consultation with the Secretariat) as to whether or not the Technical Body should suspend work on
the standard until the matter has been resolved.

2.3.4 Record and report information on IPRs

Technical Body Chairmen must be particularly careful to record in the report of each meeting that a
reminder was issued and include details of any responses that were made. If there were no responses,
then this fact should also be recorded.

Whenever a Chairman becomes aware of the existence of an Essential or potentially Essential IPR he
must immediately inform the Legal Advisor of the ETSI Secretariat.
ETSI Guide on Intellectual Property Rights (IPRs)page 10 of 22

2.3.5 Copyrights in ETSI Deliverables

Chairmen shall ensure that all technical proposals adopted by their Technical Body are recorded in the
minutes of the meeting, together with any restrictions on their use, and shall report them to the
Secretariat. The Secretariat will inform Chairmen if copyright licenses/assignments are required. If so,
then they must be obtained before publication of the document. The Secretariat will determine, with
the assistance of the Chairman, which third party copyrights, if any, have to be acknowledged.

2.3.6 Confidential information

It may happen that Chairmen or Technical Bodies are offered confidential information. There are
certain precautions which must be observed and Chairmen are strongly urged to contact the
Secretariat before proceeding.

Clause 10 of the Policy states that information disclosed to ETSI's Technical Bodies is to be regarded
as non-confidential, unless all of the following criteria are satisfied:
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. the information is in written or other tangible form; and

. the information is identified in writing as confidential at the time it is submitted; and

. the information is first submitted to the Technical Body Chairman and accepted by him as

confidential.

Where a Chairman becomes aware that confidential information has been disclosed in breach of a
confidential disclosure agreement to which ETSI is a party, he must immediately inform the
Secretariat.

2.4 ETSI Secretariat Duties

The Secretariat, and especially the Legal Advisor, have a general duty to assist the Chairmen in IPR
matters. In addition to this, the Secretariat is responsible for the actions below:

2.4.1 Information on Essential IPRs in ETSI Deliverables

The ETSI Secretariat will ensure that an appropriate reminder of the duty to disclose the identity of
Essential IPRs is included in all published ETSI Deliverables in the form of a standard text.

Specifically, the Secretariat shall ensure that the following marking appears in ETSI Deliverables prior
to Publication, Member vote, Public Enquiry or National Vote:

Intellectual Property Rights

IPRs essential or potentially essential to the present document may have been declared
to ETSI. The information pertaining to these essential IPRs, if any, is publicly available for
ETSI members and non-members, and can be found in SR 000 314: "Intellectual
Property Rights (IPRs); Essential, or potentially Essential, IPRs notified to ETSI in respect
of ETSI standards”, which is available from the ETSI Secretariat. Latest updates are
available on the ETSI Web server (http://www.etsi.org/ipr).

Pursuant to the ETSI IPR Policy, no investigation, including IPR searches, has been

carried out by ETSI. No guarantee can be given as to the existence of other IPRs not
referenced in SR 000 314 (or the updates on the ETSI Web server) which are, or may be,
or may become, essential to the present document.

2.4.2 Initiate a procedure of clause 8 when no licensing declaration can be obtained

Where an IPR licensing declaration cannot be obtained because of the refusal by the essential IPR
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owner, the ETSI Secretariat is obliged to initiate the procedure set out in clause 8 of the ETSI IPR
Policy.

2.4.3 Non response by an IPR owner

In situation where there has been no response from an IPR owner to a request for
undertaking/licensing declaration within the three months specified in clause 6.1 of the IPR Policy:
ETSI Guide on Intellectual Property Rights (IPRs)page 11 of 22

. where a standard has not yet been published and an undertaking/licensing declaration has not

been received or is not sufficiently defined, the steps listed in clause 8.1 of the IPR Policy should
be applied, e.g. the TB should not pursue development of the standard based on the
non-available technology and should look for alternative solutions.

. where a standard has already been published and an undertaking/licensing declaration has not

been received or is not sufficiently defined, the steps listed in clause 8.2 of the IPR Policy should
be applied, e.g. contact the IPR owner concerned, bring to the attention of the GA, etc. If these
steps do not solve the issue of non-availability of licenses, the process of withdrawal of the
standard should be initiated.

2.4.4 Redrafting of ETSI Deliverables

Published Standards or Technical Specifications should not be redrafted because a change on the
essentiality of an IPR arises unless the required undertaking/licensing declaration has not been
provided within the three month period foreseen under clause 6.1 of the IPR Policy, or has been
refused. Any IPR changes should be entered into the ETSI IPR Database by the Secretariat, showing
the date of the entry.

2.4.5 Disclose copyright identified in ETSI documentation

The copyright of ETSI documentation, including that produced in its Technical Bodies, is owned by
ETSI. The Secretariat shall ensure that the following marking appears in ETSI Deliverables prior to
Publication, Member vote, Public Enquiry or National Vote:

Reproduction is only permitted for the purpose of standardization work
undertaken within ETSI.

The copyright and the foregoing restrictions extend to reproduction in all media.
© European Telecommunications Standards Institute yyyy.

All rights reserved.

This marking shall also appear in document templates provided to the Technical Organization by the
Secretariat.

2.4.6 Acknowledgement of third parties copyright
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Due acknowledgement of copyrights owned by third parties, which are identifiable in ETSI
documentation, must be made in the following form:

Some material contained herein is the copyright of, or has been supplied

by...(insert name of party in question).

This legend should appear on the ETSI documents and/or media concerned and should immediately
follow the copyright legend(s) referred to above.

In response to the obligation on Chairmen to report to the Secretariat any copyright restrictions in
technical proposals adopted by their Technical Body, the Secretariat will inform Chairmen if copyright
licenses/assignments are required. If so, then they must be obtained before publication of the
document. The Secretariat will determine, with the assistance of the Chairman, which third party
copyrights, if any, have to be acknowledged.

2.4.7 Reporting of a substantial IPR problem

The ETSI Director-General should bring any [substantial] IPR problem to the ETSI Board and/or
General Assembly for further discussion.

2.4.8 Maintenance of information on Essential IPRs

The Secretariat is responsible for the maintenance of the ETSI IPR online database and the ETSI
Special Report 000 314 (see sections 3.1 and 3.2 of this guide).

3 Information on Essential IPRs by ETSI

All information statements and licensing declarations of IPRs received by ETSI are publicly available to
ETSI Members and standards’ implementers via two means: The ETSI Special Report (SR) 000 314
and the ETSI IPR Online Database.

3.1 Where to find information on essential IPRs
3.1.1 ETSI Special Report 000 314

The ETSI Special report SR 000 314 is an ETSI Deliverable entirely dedicated to information on IPRs
which have been notified to ETSI as being Essential, or potentially Essential, to ETSI standards. This
SR is generated twice a year and offers a summary of the information contained in the ETSI IPR
Online database as of the time it is generated.

In case of any conflict between the information contained in SR 000 314 and the information contained
in the ETSI IPR Online Database, the contents of the database takes precedence.
ETSI SR 000 314 can be found at: http://webapp.etsi.org/ipr.
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3.1.2 The ETSI IPR Online Database

The ETSI IPR Online Database is an application that has been developed by the ETSI Secretariat to
allow electronic online access to Information Statements and Licensing Declarations received by ETSI.

Like the SR 000 314, the ETSI IPR Online Database contains IPRs, particularly patents and patent
applications, which have been notified to ETSI as being essential, or potentially essential, to ETSI
standards.

Unless otherwise specified, all IPRs contained herein have been notified to ETSI, with an undertaking
from the owner to grant licenses according to the terms and conditions of Clause 6.1 of Annex 6 of the
ETSI Rules of Procedure (the ETSI IPR Policy).

It is important to note that the ETSI IPR online database provides data that is based on the information
received, i.e.:

. ETSI has not checked the validity of the information, nor the relevance of the identified

patents/patent applications to the ETSI standards and cannot confirm, or deny, that the
patents/patent applications are, in fact, essential, or potentially essential,

. No investigation or IPR searches have been carried out by ETSI and therefore, no

guarantee can be given concerning the existence of other IPRs which are, or may become,
essential;

. Potential licensees should use the information in this database at their discretion and should

contact the patent holder, for example to establish the status of a disclosed patent family,
prior to making a patent licensing decision.

The ETSI IPR Online Database can be found at: http://webapp.etsi.org/ipr.

3.1.3 Requests to the ETSI Secretariat

Whenever requested, the ETSI Secretariat shall provide any details on information statements and
licensing undertakings/licensing declarations that it has received. The main contact point is the ETSI
Legal Advisor.

3.2 What type of information and procedures for updates

IPR information reflected by ETSI is based on the information received. ETSI has not checked the
validity of the information, nor the relevance of the identified patents/patent applications to the ETSI
standards and cannot confirm, or deny, that the patents/patent applications are, in fact, essential, or
potentially essential. No investigation, or IPR searches have been carried out by ETSI and therefore,
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no guarantee can be given concerning the existence of other IPRs which are, or may become,
essential.

3.2.1 Assessment of IPRrights

As a general principle, ETSI does not perform any check on the status and validity of any Essential
IPRs notified to ETSI.

In addition, ETSI does not perform any search for Essential IPRs which may exist and have not been
notified.

3.2.2 Update procedure for the ETSI IPR Online database

In addition to the entry of new disclosures and undertakings/licensing declarations, existing data in the
ETSI IPR Database should only be updated based on information received from IPR holders or as the
result of a General Assembly decision, in particular with respect to the following cases:

. Completion of an existing data entry, e.g. the publication number, identification of
standard.

. Updating of legal information, such as change of legal status of an IPR (e.g. grant,
dropped, revoked or expired), change of ownership of the IPR.

. Addition of information concerning studies performed on the essentiality of an IPR:

Members are obliged to disclose IPRs, which might be essential and ETSI is obliged to
make these disclosures available to Members. This disclosure reflects, of course, only an
opinion of the Member and some facts on the IPRs, but the Member is responsible for the
content. Any further opinion should be added only with the agreement of the Member or to
implement a General Assembly decision.

. Removal of IPR disclosures at the request of the IPR holder: Members are obliged to

declare IPRs which they believe to be essential. A license undertaking/licensing declaration
for these IPRs is also published. ETSI is obliged to publish this undertaking/licensing
declaration. Any such removal shall be tracked in the IPR on-line database.

. Removal of IPR disclosures in exceptional circumstances: Removals not requested by the

IPR holder shall only be performed following a decision taken by the General Assembly. Any
such removal shall be tracked in the IPR on-line database.

4 Other ETSI IPR Policy matters
4.1 Responsibility for specific licensing terms

Specific licensing terms and negotiations are commercial issues between the companies and shall not
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be addressed within ETSI. Technical Bodies are not the appropriate place to discuss IPR Issues.
Technical Bodies do not have the competence to deal with commercial issues. Members attending
ETSI Technical Bodies are often technical experts who do not have legal or business responsibilities
with regard to licensing issues. Discussion on licensing issues among competitors in a standards
making process can significantly complicate, delay or derail this process.

4.2 Dispute Resolution

ETSI Members should attempt to resolve any dispute related to the application of the IPR Policy
bilaterally in a friendly manner.

Should this fail, the Members concerned are invited to inform the ETSI GA in case a friendly mediation can be
offered by other ETSI Members and/or the ETSI Secretariat.

However, it should be noted that once an IPR (patent) has been granted, in the absence of an
agreement between the parties involved, the national courts of law have the sole authority to resolve
IPR disputes.

4.3 Notice on the use of NDAs in IPR negotiations

It is recognized that Non Disclosure Agreements (NDAs) may be used to protect the commercial
interests of both potential licensor and potential licensee during an Essential IPR licensing negotiation,
and this general practice is not challenged. Nevertheless, ETSI expects its Members (as well as
non-ETSI Members) to engage in an impartial and honest Essential IPR licensing negotiation process
for FRAND terms and conditions.

4.4 Financial contingency

Members developing products based on standards where there may be Essential IPRs, but there is
uncertainty, have mechanisms available which they can use to minimize their risk. As a non-exclusive
example, a Member might wish to put in place financial contingency, based on their assessment of
‘reasonable”, against the possibility that further/additional license fees might become payable.
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Annex A ETSI Intellectual Property Rights Policy

1

[ETSI Rules of Procedure, Annex 6]

Introduction

The General Assembly of ETSI has established the following Intellectual Property Rights POLICY.

2

Definitions

Terms in the POLICY which are written in capital letters shall have the meaning set forth in Clause 15
entitled DEFINITIONS.

3

3.2

3.3

4.1

4.2

Policy Objectives

STANDARDS and TECHNICAL SPECIFICATIONS shall be based on solutions which best
meet the technical objectives of the European telecommunications sector, as defined by the
General Assembly. In order to further this objective the ETSI IPR POLICY seeks to reduce the
risk to ETSI, MEMBERS, and others applying ETSI STANDARDS and TECHNICAL
SPECIFICATIONS, that investment in the preparation, adoption and application of
STANDARDS could be wasted as a result of an ESSENTIAL IPR for a STANDARD or
TECHNICAL SPECIFICATION being unavailable. In achieving this objective, the ETSI IPR
POLICY seeks a balance between the needs of standardization for public use in the field of
telecommunications and the rights of the owners of IPRs.

IPR holders whether members of ETSI and their AFFILIATES or third parties, should be
adequately and fairly rewarded for the use of their IPRs in the implementation of STANDARDS
and TECHNICAL SPECIFICATIONS.

ETSI shall take reasonable measures to ensure, as far as possible, that its activities which
relate to the preparation, adoption and application of STANDARDS and TECHNICAL
SPECIFICATIONS, enable STANDARDS and TECHNICAL SPECIFICATIONS to be available
to potential users in accordance with the general principles of standardization.

Disclosure of IPRs

Each MEMBER shall use its reasonable endeavours to timely inform ETSI of ESSENTIAL
IPRs it becomes aware of. In particular, a MEMBER submitting a technical proposal for a
STANDARD or TECHNICAL SPECIFICATION shall, on a bona fide basis, draw the attention of
ETSI to any of that MEMBER's IPR which might be ESSENTIAL if that proposal is adopted.

The obligations pursuant to clause 4.1 above do however not imply any obligation on
MEMBERS to conduct IPR searches.

Procedures for Committees

ETSI shall establish guidelines for the chairmen of COMMITTEES with respect to ESSENTIAL IPRs.
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6.1

6.2

7.1

7.2

8.1
8.11

Availability of Licences

When an ESSENTIAL IPR relating to a particular STANDARD or TECHNICAL
SPECIFICATION is brought to the attention of ETSI, the Director-General of ETSI shall
immediately request the owner to give within three months an undertaking in writing that it is
prepared to grant irrevocable licences on fair, reasonable and non-discriminatory terms and
conditions under such IPR to at least the following extent:

. MANUFACTURE, including the right to make or have made customized components and
sub-systems to the licensee's own design for use in MANUFACTURE;

. sell, lease, or otherwise dispose of EQUIPMENT so MANUFACTURED;
. repair, use, or operate EQUIPMENT; and

. use METHODS.

The above undertaking may be made subject to the condition that those who seek licences
agree to reciprocate.

At the request of the European Commission and/or EFTA, initially for a specific STANDARD or
TECHNICAL SPECIFICATION or a class of STANDARDS/TECHNICAL SPECIFICATIONS,
ETSI shall arrange to have carried out in a competent and timely manner an investigation
including an IPR search, with the objective of ascertaining whether IPRs exist or are likely to
exist which may be or may become ESSENTIAL to a proposed STANDARD or TECHNICAL
SPECIFICATIONS and the possible terms and conditions of licences for such IPRs. This shall
be subject to the European Commission and/or EFTA meeting all reasonable expenses of such
an investigation, in accordance with detailed arrangements to be worked out with the
European Commission and/or EFTA prior to the investigation being undertaken.

Information on IPR by ETSI

Any published STANDARD or TECHNICAL SPECIFICATION shall include information
pertaining to ESSENTIAL IPRs which are brought to the attention of ETSI prior to such
publication.

ETSI shall establish appropriate procedures to allow access to information at any time with
respect to ESSENTIAL IPRs which have been brought to the attention of ETSI.

Non-availability of Licences

MEMBERS' refusal to license
Where a MEMBER notifies ETSI that it is not prepared to license an IPR in respect of a
STANDARD or TECHNICAL SPECIFICATION, the General Assembly shall review the
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8.1.2

8.2

requirement for that STANDARD or TECHNICAL SPECIFICATION and satisfy itself that a
viable alternative technology is available for the STANDARD or TECHNICAL SPECIFICATION
which:

. is not blocked by that IPR; and

. satisfies ETSI's requirements.

Where, in the opinion of the General Assembly, no such viable alternative technology exists,
work on the STANDARD or TECHNICAL SPECIFICATION shall cease, and the
Director-General of ETSI shall request that MEMBER to reconsider its position. If the
MEMBER decides not to withdraw its refusal to license the IPR, it shall inform the
Director-General of ETSI of its decision and provide a written explanation of its reasons for
refusing to license that IPR, within three months of its receipt of the Director-General's request.
The Director-General shall then send the MEMBER's explanation together with relevant
extracts from the minutes of the General Assembly to the ETSI Counsellors for their
consideration.

Non-availability of licences from third parties

Where, in respect of a STANDARD or TECHNICAL SPECIFICATION, ETSI becomes aware
that licences are not available from a third party in accordance with clause 6.1 above, that
STANDARD or TECHNICAL SPECIFICATION shall be referred to the Director-General of
ETSI for further consideration in accordance with the following procedure:

i) The Director-General shall request full supporting details from any MEMBER who has
complained that licences are not available in accordance with clause 6.1 above.

i) The Director-General shall write to the IPR owner concerned for an explanation and
request that licences be granted according to clause 6.1 above.

iii) Where the IPR owner refuses the Director-General's request or does not answer the letter

within three months, the Director-General shall inform the General Assembly. A vote shall be
taken in the General Assembly on an individual weighted basis to immediately refer the
STANDARD or TECHNICAL SPECIFICATION to the relevant COMMITTEE to modify it so
that the IPR is no longer ESSENTIAL.

iv) Where the vote in the General Assembly does not succeed, then the General
Assembly shall, where appropriate, consult the ETSI Counsellors with a view to finding
a solution to the problem. In parallel, the General Assembly may request appropriate
MEMBERS to use their good offices to find a solution to the problem.

V) Where (iv) does not lead to a solution, then the General Assembly shall request the
European Commission to see what further action may be appropriate, including
non-recognition of the STANDARD or TECHNICAL SPECIFICATION in question.

In carrying out the foregoing procedure due account shall be taken of the interest of the
enterprises that have invested in the implementation of the STANDARD or TECHNICAL
SPECIFICATION in question.

ETSI ownership of IPRs
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9.1 The ownership of the copyright in STANDARDS and TECHNICAL SPECIFICATIONS
documentation and reports created by ETSI or any of its COMMITTEES shall vest in ETSI but
due acknowledgement shall be given to copyrights owned by third parties that are identifiable
in ETSI copyrighted works.

9.2 In respect of IPRs other than copyright in STANDARDS and TECHNICAL SPECIFICATIONS
documentation and reports, ETSI shall only seek ownership of IPRs generated either by its
employees or by secondees to ETSI from organizations who are not MEMBERS.

9.3 ETSI shall, on request by a non-member, grant licences to that non-member on fair and
reasonable terms and conditions in respect of any IPRs, other than those referred to in clause
9.1 above, owned by ETSI. MEMBERS shall be allowed to use IPRs owned by ETSI free of
charge.

10 Confidentiality

The proceedings of a COMMITTEE shall be regarded as non-confidential except as expressly
provided below and all information submitted to a COMMITTEE shall be treated as if non-confidential
and shall be available for public inspection unless:

. the information is in written or other tangible form; and
. the information is identified in writing, when submitted, as confidential; and

. the information is first submitted to, and accepted by, the chairman of the COMMITTEE as

confidential.

CONFIDENTIAL INFORMATION incorporated in a STANDARD or TECHNICAL SPECIFICATION shall
be regarded as non-confidential by ETSI and its MEMBERS, from the date on which the STANDARD
or TECHNICAL SPECIFICATION is published.

11 Reproduction of Standards Documentation
MEMBERS may make copies of STANDARDS and TECHNICAL SPECIFICATIONS documentation
produced by ETSI for their own use free of charge but may not distribute such copies to others.

12 Law and Regulation

The POLICY shall be governed by the laws of France. However, no MEMBER shall be obliged by the
POLICY to commit a breach of the laws or regulations of its country or to act against supranational
laws or regulations applicable to its country insofar as derogation by agreement between parties is not
permitted by such laws.
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Any right granted to, and any obligation imposed on, a MEMBER which derives from French law and
which are not already contained in the national or supranational law applicable to that MEMBER is to
be understood as being of solely a contractual nature.

13 Policy Decisions

Without prejudice to ETSI's Statutes and Rules of Procedure, no decisions shall be taken by ETSI in
relation to implementation of the POLICY unless supported by a 71 % majority of the weighted
individual votes cast by MEMBERS.

14 Violation of Policy

Any violation of the POLICY by a MEMBER shall be deemed to be a breach, by that MEMBER, of its
obligations to ETSI. The ETSI General Assembly shall have the authority to decide the action to be
taken, if any, against the MEMBER in breach, in accordance with the ETSI Statutes.

15 Definitions

1 "AFFILIATE" of afirst legal entity means any other legal entity:

. directly or indirectly owning or controlling the first legal entity, or
. under the same direct or indirect ownership or control as the first legal entity, or

. directly or indirectly owned or controlled by the first legal entity,

for so long as such ownership or control lasts.
Ownership or control shall exist through the direct or indirect:

. ownership of more than 50 % of the nominal value of the issued equity share capital or of more

than 50 % of the shares entitling the holders to vote for the election of directors or persons
performing similar functions, or

. right by any other means to elect or appoint directors, or persons who collectively can exercise

such control. A state, a division of a state or other public entity operating under public law, or
any legal entity, linked to the first legal entity solely through a state or any division of a state or
other public entity operating under public law, shall be deemed to fall outside the definition of
an AFFILIATE.

2 "COMMITTEE" shall mean any Technical Body of ETSI and shall include ETSI Projects,
Technical Committees, ETSI Partnership Projects, and their Working Groups.

3 "CONFIDENTIAL INFORMATION" shall mean all information deemed to be confidential
pursuant to Clause 10 of the POLICY disclosed directly or indirectly to the MEMBER.
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10

11

12

"EQUIPMENT" shall mean any system, or device fully conforming to a STANDARD.

"METHODS" shall mean any method or operation fully conforming to a STANDARD.

"ESSENTIAL" as applied to IPR means that it is not possible on technical (but not commercial)
grounds, taking into account normal technical practice and the state of the art generally available
at the time of standardization, to make, sell, lease, otherwise dispose of, repair, use or operate
EQUIPMENT or METHODS which comply with a STANDARD without infringing that IPR. For the
avoidance of doubt in exceptional cases where a STANDARD can only be implemented by
technical solutions, all of which are infringements of IPRs, all such IPRs shall be considered
ESSENTIAL.

"IPR" shall mean any intellectual property right conferred by statute law including applications
thereof other than trademarks. For the avoidance of doubt rights relating to get-up, confidential
information, trade secrets or the like are excluded from the definition of IPR.

"MANUFACTURE" shall mean production of EQUIPMENT.

"MEMBER" shall mean a member or associate member of ETSI. References to a MEMBER
shall wherever the context permits be interpreted as references to that MEMBER and its
AFFILIATES.

"POLICY" shall mean ETSI's Intellectual Property Rights Policy.

"STANDARD" shall mean any standard adopted by ETSI including options therein or amended
versions and shall include European Standards (ENs) (telecommunications series), ETSI
Standards (ESs), Common Technical Regulations (CTRs) which are taken from ENs
(telecommunications series) and including drafts of any of the foregoing, and documents made
under the previous nomenclature, including ETSs, I-ETSs, parts of NETs and TBRs, the
technical specifications of which are available to all MEMBERS, but not including any standards,
or parts thereof, not made by ETSI.

The date on which a STANDARD is considered to be adopted by ETSI for the purposes of this
POLICY shall be the date on which the technical content of that STANDARD was available to all
MEMBERS.

"TECHNICAL SPECIFICATION" shall mean any Technical Specification (TS) adopted by
ETSI including options therein or amended version including drafts, the Technical Specifications
of which are available to all MEMBERS, but not including any technical specifications, or parts
thereof, not made by ETSI.

The date on which a TECHNICAL SPECIFICATION is considered to be adopted by ETSI for the
purposes of this POLICY shall be the date on which the technical content of that TECHNICAL
SPECIFICATION was available to all MEMBERS.

276



Annex B ETSI IPR Information Statement and Licensing Declaration Forms
ANNEX 1

IPR Holder/Organisation

Legal Name:
Signatory

Name:

Position:

Department:
Address:

Tel.:
Fax:

E-mail:

IPR information statement

In accordance with the ETSI IPR Policy, Article 4.1, | hereby inform ETSI that,

with reference to the technical proposal identified as
and/or

in relation to Work Item No.
and/or

with reference to ETSI Standard No.

it is my belief that the IPRs listed in Annex 2 are, or are likely to become, Essential IPRs in relation
to that Standard.
IPR licensing declaration

The SIGNATORY has notified ETSI that it is the proprietor of the IPRs listed in Annex 2 and has

informed ETSI that it believes that the IPRs may be considered ESSENTIAL to the Standards listed
above.

The SIGNATORY and/or its AFFILIATES hereby declare that they are prepared to grant irrevocable
licenses under the IPRs on terms and conditions which are in accordance with Clause 6.1 of the ETSI
IPR Policy, in respect of the STANDARD, to the extent that the IPRs remain ESSENTIAL.

The construction, validity and performance of this DECLARATION shall be governed by the laws of
France.

Place, Date:Signature:

(Signed for and on behalf of the SIGNATORY)

Please return this form duly signed to:
ETSI Director General - Karl Heinz Rosenbrock
ETSI - 650, route des Lucioles - F-06921 Sophia Antipolis Cedex - FRANCE
Fax. +33 (0) 4 93 65 47 16
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ANNEX 2

OPTIONAL INFORMATION:

ETSI Standard, Technical Specification or Work L .
Other patents/applications in

Item .
Patent/ . same family*:
- Patent .. Patent Subject/
Project Work Item . Application | __ Country
Proprietor Title o
or OR . . No. Patent/application
Section | Version Country
Standard Standard No.
nhame No.
12740/00 Australia
Scheduling of 99813100.8 ChinaP.R.
Example .
UMTS TS 125 215 6.1.1.2 Vv3.5.0 Nokia 1131972 slotted-mode related | EPO 108270 Finland
measurements 11-318161 Japan
6532226 USA

*Patent family information is provided voluntarily. The completeness and accuracy of any patent family information that is provided cannot be guaranteed.

278




Annex C Check list of the Chairmen’s obligations in respect of the notification and

disclosure of IPRs
. Check that the scope statements for work items are sufficiently defined

. Perform “call for IPRs” in Technical Bodies meetings:

- at the beginning of meetings using the text supplied in clause 2.3.3 of the IPR Guide.
- during meetings: (reminder of the formal call of IPRs) as in clause 2.3.3 of the IPR
Guide:
on formal submission of a technical solution;
on completion of a first stable draft;
on working group approval of a draft standard;

on TB approval of a draft standard.

. Record that the “call” has been performed.

. Record any responses received (or the absence thereof) and inform the Secretariat.

. Record any copyright identified (or absence thereof) and inform the Secretariat.
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