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139 41 55
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Commission Notice, Guidelines on the application of Art. 81 of the EC Treaty to technology transfer agreements (2004/C 101/02)

Notice

[L 1]
[Art. 4(D)a]
[Art. 4(2)a]
L[ 1]
[Art. 4(1)b]
[
]
[Art. 4(1)b]
[L 11
(allocation of markets or customers ) (D-(vii)
[ 1
[Art. 4(1)c]
L ]
[Art. 4(D)c(D)]
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L [
[Art. 4(1)c(ii)]
[ ] [Notice 181]
81 [Notice 183]
81 1 [Notice
183]
[ [30

[Art. 4(Dc(iii)]
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(Notice 99)

(Notice 99)

(i) - (vi)
[Art. 4(2)b]

[Art. 4(2)b(i)]

[Art. 4(L)c(iv)]

[Art. 4(2)b(iD)]

[Art. 4(Dc(V)]
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L

captive use restrictions ]

[Art. 4(L)c(vi)

Art. 4(2)b(iii)

L [ 1
[Art. 4(D)c(vii)] [Art. 4(2)b(iv)]
alternative source of supply ]
I | [ 1
[Art. 4(2)b(V)]
[ 1 [ 1
© [Art. 4(Q)b(vi)]
[Art. 4(2)c]
[ 1]

[Art. 4(1)d]

[Art. 5(2)]
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[L 11 ( )
[ 1
[Art. 5(1D)a]
[ 1
[Art. 5(1)b]
[L 1]
[Art. 5(1)c]
81 1 [Notice 209]
[[ 11 [ (Notice 164)]
81
Exclusive licensing and sole licensing Art. 4(1)(c) [Notice 165]
* Exclusive and sole (
licences
L ) 81 1
|| [Notice 82] 81 3
___exclusive [Notice 166]
sole licence
(Notice 162)
Notice 167
[Notice 167]
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L[ 1]
[

1
Running Royalty (Notice 157)
[A;t- 41D (3)]
[Art. 4(D) (@& 4(1)(D)]
[Art. 4(1)(@)&4(1)(d)] (Notice 157)
[ ]
81 1 [Notice 155 (a)]
81 1
[Notice 158]
[ ]
[Notice 159]
[L 11* / (Notice 192)
Tying and Bundling *
bundle
L 11 / (Notice 197)
non-compete obligations
[L 11
Settlement and non-assertion agreements Art. 4(1) (Notice 205)
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[L 11 81 1 [Notice 155 (a)]
confidentiality obligations
L[ 1I* 81 1 [Notice 155 (a)]
[L 11 81 1 [Notice 155 (a)]
*

L[ 1~ 81 1 [Notice 155 (a)]

*
L[ 11~ 81 1 [Notice 155 (a)]

*
[L 11* 81 1 [Notice 155 (a)]

*
TTBER Art. 6 [ Withdrawal in individual cases 1]

2 81 3
29 1
@
(b)
© objectively valid reason
[ 1
TTBER Art. 7 [ Non-application of this Regulation ]
19/65/EEC

A R A R A NN A NN EEA NN EAEREA LA EEE TS




TTBER
TTBER Art.2
TTBER Art.3 Hardcore Restrictions
[
1 TTBER Art.4 TTBER Art.5 (Excluded
Restrictions TTBER Art.6
[TTBER Art.1(a)] [ ] concerted practice)
[Notice 75. Hardcore restrictions 1 [ ] [
1 81 3
[Notice 37] .... 81 1 81 3
[Notice 107 1 ... 5 [ ]
[Notice 6 ( )] [ 1
TTBER Art.3 [ Market-share thresholds ]
1. competing undertakings
2
2. competing undertakings
2
Notice 131 [ 81 1 3 1

166



TTBER Recital (12)

81 1
TTBER Art.1[ ]
@ competing undertakings
)
1))

response to a small and permanent increase in relative prices

L

Notice 30
Notice 33.[ ]
[ 1
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Notice 33.[ ]
drastic

TTBER Art.1 (c)
reciprocal agreement

TTBER Art.1 (d)
non-reciprocal agreement

Notice 78.

[

]
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[
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2
U.S. Department of Justice and the Federal Trade Commission, Antitrust Guidelines for the Licensing of Intellectual Property (April 6, 1995)

o ) [ :
i —] |
YES NO
e T~ T~
[ 1] [ 1 [ 1]
[ 1 OR [ 1
NO YES
( ) NO YES
NO YES

or R&D

or R&D
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218

Circuit CAFC

Institute )

Organization for Standardization:

218

http://www.uldage.com

Court of Appeals for the Federal

(European Teelcommunications Standards

CAFC

04-05 October 2005

International

1SO International

2006 11
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Electrotechnical Commission: IEC International
Telecommunication Union: ITU

Agreement on Technical Barriers to Trade

(Technical Regulation) [ ] Standard Conformity
Assessment Procedures WTO
WTO
(
)
219
ISO IEC ITU
BT
219 JIS

53 3 1 3
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IPR 220

ITU Radio Communication

Bureau ITU Telecommunication Standardization
Bureau
9 1
220 The World

Wide Web Consortium (W3C) http://www.w3.org/
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2004 ISO IEC ITU
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ISO/IEC
ISO/IEC Directives ISO/IEC Directives, Part 1, Procedures for the
technical work(5t ed. 2004) ISO/IEC Directives, Part 2, Rules for the structure and
drafting of International Standards: Annex F

Patent rights

2.14 Reference to patented items

2.141

items term

the terms of the standard

ISO/IEC 2004

2.14.2 item

a) originator of a proposal

b)

on reasonable and

non-discriminatory terms and conditions

ISO/IEC Directives,
Part 2, 2004, F.3
1SO IEC
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2.14.3

F1

F.2

F.3

1ISO

IEC

ITU T

item

IEC

ISO

assured

ISO

Code of Practice

are invited to

1SO IEC

ISO IEC

(...subject matter...)

IEC

ISO

IEC

recommendation ITU-T
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[commercial (monopolistic)]

The Telecommunication Standardization Bureau TSB)

evidence

fullest available information

ITU-T

waives his rights

freely)

(established)
( )

Patent Statement and Licensing

176



Declaration Patent

Statement and Licensing Declaration

Study Group Work methods for study
groups of the ITU Telecommunication Standardization Sector (ITU-T)

Recommendation A.1 (10/04) Approved in 2004-10
Chairmen
affirmative
working party or study group meeting
report
ITU-T ITU-T
ITU-T

"Patent Statement and Licensing Declaration”

[General Patent Statement and Licensing Declaration ()]

IPR

ETSI ANSI TTC

177



IPR

Annex 1 to Resolution ITU-R 1-4

on Radiocommunication Sector Patent Policy

2005
CA/148(15 April 2005)

178

Statement

Administrative Circular,



Common Patent Policy for ITU-T/ITU-R/ISO/IEC

deliverable
without undue
constraint
(
)
evidence
fullest
available information (desirable)
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depending provisions

( )

Patent Statement and Licensing Declaration

Patent Statement and Licensing

Declaration
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ISO IEC

ISO IEC

International Organization for Standardization International Electrotechnical Commission

Patent Statement and Licensing Declaration

This declaration does not represent an implied license grant
Please return to each of the two organizations:

Secretary-General General Secretary

International Organization for Standardization International Electrotechnical Commission
1, rue de Varembe 3, rue de Varembe

CH-1211 Geneva 20 CH-1211 Geneva 20

Switzerland Switzerland

Fax: +41 22 733 34 30 Fax: +41 22 919 03 01

Patent Holder/Organization:
Legal Name

Contact for license application:

Name &
Department

Address

Tel.
Fax

E-mail

URL (optional)

ISO/IEC International Standard:
Number

Title

Licensing declaration

The Patent Holder believes that it holds granted patents and/or pending applications, the use of which
would be required to implement the above ISO/IEC International Standard and hereby declares, in
accordance with the ISO/IEC Patent Policy (ISO/IEC Directives), that (check one box only).
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ETSI IPR

ETSI

Subject to Clause/Article 4.2 below

ETSI

on a bona fide basis ETSI

ETSI

ona
bona fide basis ETSI

ETSI
Guide on Intellectual Property Rights(IPRs) as endorsed by the ETSI GA#46 on 23
November 2005

Patent ambush

(induce)

182



support

45.3
Source
453.1 Subiject to Article 4.2 below...
[1]
As
such
ETSI
ETSI
Subject
to Clause/Article 4.2 below Source: Letter

from Angel Trabacete, DG COMPETITION, to Karl Heinz Rosenbrock, ETSI
Director-General, 29 March 2005 reproduced in GA#45(05)22, Annex |, paragraph 4.

(21 ]

Source: Letter from Angel Tradacete, DG COMPETITION, to Karl
Heinz Rosenbrock, ETSI Director-General, 26 April 2005, reproduced in B#52(05)17r1,
Annex |1l (paragraph 2 of Annex to the EC letter of 26.04.05).
4.5.3.2

patent ambush

intentionally not disclosing
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1)
()

working knowledge

call

patent ambush

Based on the above, it appears the intent is for the burden to remain the same while

identifying conduct whereby “patent ambush” in violation of the ETSI IPR Policy may

be assumed.
4.5.3.3
work item Technical Body
Working Group the work
45.3.4

184



(DG Competition Letter dated 29 March 2005
reproduced in GA#45(05)22, Annex 1, paragraph 2 )
4.5.3.5

ETSI

qualifies

Source: Letter from Angel Tradacete, DG COMPETITION, to Karl Heinz
Rosenbrock, ETSI Director General, 26 April 2005, at Annex.

Technical Body
working group
ETSI 232
working
knowledge
2.1.1

body

logical
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Source: Letter from Angel Tradacete at Annex, note 1.

ETSI IPR
ETSI
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U.S. Philips Corp. v. (Fed. Cir. 2005)

1
59
Court of Appeals for the
Federal Circuit
U.S. Philips Corp. v. , 424 F.3d 1179

(Fed. Cir. 2005) , cert. denied, 126 S. Ct. 2899 (U.S. 2006)

U.S. Philips Corp. v. Princo Corp., 361 F. Supp. 2d 168, 2005 U.S.
Dist. LEXIS 4709 (S.D.N.Y., 2005)

CD R CD-RW
Recordable CD Standard
1990
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CD-R

CD-RW
CD-R CD-RW
1990 Princo Corporation, PRinco America(
Princo ) GigaStorage Corporation Taiwan GigaStorage Corporation USA
GigaStorage Linberg Enterprise
a B
6 International Trace

Commission

Princo
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stable

separable

[

UscC

]

35 USC 271(d)
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CD



[l

11

[l

1l

Loew

Loew
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1l
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[l

1l

I

1
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