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Beating Cartels At Their Om Gane —
Sharing Information In The Fight Against Cartels

| NTRODUCT| ON

| amhonored by the JFTC s invitation to speak here today, to share
t he stage with such di stingui shed panelists, and to have t he opportunity
toaddress all of you. It is aspecial privilegeto have this opportunity
at such a historic tine. The JFTC s Study G oup on the Antinonopoly Law
has reconmmended a nunber of nonunental proposals for fighting hardcore
cartels. |If these proposals are inplenmented, it will have a profound
i npact on anti -cartel enforcenent not only in Japan, but around t he worl d.
If, however, the JFTC shoul d be deprived of these necessary tools, then
itiscertainthat manyinternati onal cartel swill goundeterred, undet ect ed,
and unpuni shed. In the second half of ny remarks this afternoon, | will
address these Study Goup proposals in nore detail, but first I would
like to talk about the need for international cooperation in the fight
agai nst cartels.

Thereisnowaw | | i ngness and a desi re anong conpetition authorities
to work together agai nst a coonmon eneny -- hardcore cartels -- that is
unmat chedat anytineinhistory. This cooperative spirit was denonstrated
earlier this year when the JFTC the Antitrust Dvision, the EC and
t he Canadi an Conpetition Bureau coordinated searches and drop-in
interviews in the plastic additives industry. This was the first tine
that the United States coordi nated simul taneous i nvestigativeraidswth
three other jurisdictions.

Theinternational cartels we are fighting understand the i nportance

of the tinely sharing of critical information anmong the partici pants.

If we are to be successful in the fight against cartels, then we nust
beat cartels at their own game. W nust share | eads and i nformation.
VW nust coordi nate our investigative strategies. W nust ensure the
el ement of surprisesothat wecansimultaneouslyseizeevidenceinnultiple
jurisdictions beforeit can be conceal ed or destroyed. V¢ nust gai n access
t o subj ects, evidence and wi t nesses that are | ocat ed out si de our borders.

International borders can not serve as barriers to our ability to

i nvestigate. There can be no safe harbors fromwhi ch cartel nenbers can
oper at e.

The Antitrust Division, |like conpetition authorities around the
worl d, strongly supports inproving the ability of governments to share
information in the investigation of hard core cartels. Many consuner
groups and even some nmenbers of the private antitrust bar take a simlar
position. n the other hand, many busi ness groups, although by no neans



all, take adifferent view They advocate a nore cautious approach t hat
creates barriers to information sharing in cartel cases; barriers that
do not exi st when governments exchange i nformation to i nvesti gate ot her
financial offenses, such as fraud, tax, or security violations.

Let ne give you an exanple. The CECD has for many years been
encour agi ngi nprovedi nf or mat i on shari ng bet ween conpetitionauthorities.
In an effort to further the debate, the CECD has repeatedly invited the
Busi ness and | ndustry Advi sory
Commttee to the CECD (BIAC) to participate in these working group
di scussions. Wil e sonme progress has been nmade in that time, to date
Bl AC and the nenber countries have failed to reach a consensus on many
of the nost salient points. dearly, thereremains deeply hel d, diverging
bel i ef s.

I would like to explore why that is. Mny busi ness groups say t hat
t hey support vigorous enforcenent of the antitrust |aws, so why does
their enthusiasmfor strong anti-cartel enforcenent not translate into
support for i nprovinginformati onsharing? Are there any m sconcepti ons
or fal se assunptions that exist that nay |l ead to our contrasting views
on information sharing? Wy is there no consensus? Since you have so
kindly invited me to travel 10,000 mles to be here today, | wll not
only ask the question, | will at least try to answer it.

THE CASE FOR | MPROVI NG | NFORMATI ON SHARI NG
| N THE FI GHT AGAI NST | NTERNATI ONAL CARTELS

I will begin by nmaki ngthe case for why we needtoinprovetheability
of enforcenent authorities to share information in order to crack
international cartels. After that, | will advance five opposi ng argunent s
t hat have been espousedfor restricting, andi nsone cases even prohi biting,
i nformation sharing between antitrust enforcers. | will refer to these
opposi ng views as The Five M/ths that often perneate the debate on
informationsharing. Infairness, TheFive Mthsarenot theonlyargunents
relied upon by those who hold the opposing view, and | amquite sure
that | do not do themjustice, but they certainly seemto perneate the
debat e anong those who seek to restrict information sharing in carte
i nvestigations.

However, before | address The Five M/ths, | will begin with the
argurment for inproving the ability of foreign governments to share
information in order to successfully investigate and sanction cartel
activity. To make this point, | have decided to follow the ol d adage
that a picture is worth a thousand words; only I’mgoing to take that
sound advice one step further by showi ng you sone vi deo-tapes which |
think you will find are worth nuch nore than that.
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Actually, there are three video clipsinall that | will rely upon
to make ny point. The video clips reveal the inner workings of a real
cartel captured on tape. They provide youw th aringside seat at cartel
neetings that were held in the United States and secretly recorded by
t he Uni ted St at es Feder al Bureauof I nvestigation(FBlI) initsinvestigation
of the worldw de | ysine cartel, and were eventually rmade public at the
trial of thethree U S. executives who are shown on the tape.® They reveal
how by secretly neeting at trade associ ati on nmeeti ngs around the worl d,
the worl d’ s maj or | ysi ne producers were abl e t o agree on t he exact tonnage

The three U. S. executi ves representing Archer Dani el s M dl and (ADV)
at the neetings -- defendants Andreas, WIson, and Witacre -- were
convicted by a jury of violating the Sherman Antitrust Act (15 U S C
81) andweresentencedtol engthyternsof i npri sonnent. The investigation
alsoresultedintheconvictionof all of theworl d s najor | ysine producers
-- including one US. conpany, two Japanese conpani es, and two Korean
conpanies. Al of the producers pled guilty before trial and received
substantial fines, includingwhat was then arecord- breaki ng $100 m | 1ion
fine inposed on ADM Two Japanese executives and a Korean executi ve al so
agreed to plead guilty and cooperate after the search warrants in the
i nvestigation were executed, and they paid heavy individual fines. The
l ysine investigationeventuallyledthe D visionto evidence that exposed
addi tional worldwi de cartels operating in other chem cal markets,
including citric acid, sodi umgl uconate, sodi umerythorbate, and maltol.
Inall, 10 conpanies and 11 individuals from7 different countries were
convi cted and paid over $225 mllion in crimnal fines as a result of
the these five inter-connected investigations.



each of themwoul d produce and sel | the next year, and then fix the price
of it down to the penny in the United States and every country around
the world, effective the very next day.

As you ar e wat chi ngt heset apes, whi chtoget her | ast about ten m nut es,
I would i ke you to consider three remarkabl e aspects of what you are
seeing. First, notice the amazi ng ease and confort w th which the cartel
nmenbers share sensitive business information relating to pricing and
production figures in order to stifle conpetition. Second, observe how
effective and sophisticated international cartels can be in agreeing,
i npl enent i ng, enforcing, andconceal ingtheir anti-conpetitive agreenents.
Lastly, wi tness the brazenness, the | awl essness, and the utter contenpt
wi th which cartel nenbers regard both conpetition laws as well as their
own customers. Here is the lysine cartel at work. (Transcripts of the
vi deot aped segnents are attached.)?

As amazing as this mght seem the extraordi nary conduct captured
onthesetapesisactually quiteordinary. Sincethelysineinvestigation
was exposed, we have uncovered nunerous worl dw de cartel s operating in
virtually the sane fashion. In fact, many of the international cartels
that have been exposed over the | ast ten years have shared the fol | owi ng
characteristics:

a deliberate and brazen disregard for conpetition |aws and
for custoners - - best summari zed by t he wor ds of t he ADMexecuti ve
I n anot her tape segnent that | did not play who announced to
his fell owconspirators that his company’ s phil osophy was “our
conpetitors our friends. Qur custoners are the eneny;”

the invol verent of top managenent in hatching and agreei ng
on the terns of the conspiracy, usually fol | oned by t he work
of subordinates to carry out and police it -- for exanple,

intheworldw decitricacidcartel, thecartel menbersreferred
to the two | ayers of nanagenent by the code nanes “el ephant s”
and “sherpas;”

% ar e maki ng t he under cover t apes publicly avai | abl e for t he pur pose
of i nform ngthedebat eontheseri ousnessof i nternati onal cartel activity,
and to enlist foreign governnents as well as the international antitrust
bar and the busi ness community in deterring antitrust offenses. Copies
of the tape and transcript are avail abl e at no charge by mai |l i ng or faxing
(202/ 616-4529) your request to the United States Departnent of Justice,
Antitrust D vision, Freedomof Information Act Unit, 325 Seventh Street,
N W Suite 200, Washington, D.C 20530.



a growing fear of detection, particularly by US. enforcers
—after reading reports of FBI taping of |lysine neetings in
the United States, a nunber of cartels were |ater reveal ed
to have decided to hold future cartel meetings outside of the
United States to avoid detection but continued, w thout

interruption, to target the U S narket with their schenes;

the goal of fixing prices and allocating sales vol unmes on a
gl obal basi s;

the use of extrene neasures to conceal the true purpose for
the cartel neetings, including everything from hiding
incrimnating evidence in the attic of a cartel nenber’s
grandparent’ s hone to docunent destruction and and w tness
tanpering after an investigation begins.

t he creati on of sophi sticated schenes for auditingand policing
their agreenents which are designed to di scourage cheating
and still avoid detection.

Ther e shoul d be no m st ake about it. These cartel s i npact busi nesses
and consunersinvirtually every market i n every country around t he worl d.

The menbers of these cartels know what they are doing is illegal, but
they are not deterred. | nstead, they goto great | engths to conceal their
conduct. If we are to deter it, if we are to detect it, if we are to

puni sh it, then we nust use every nodern investigative tool avail able
to |l aw enf orcenment and conme up with a newone -- the corporate | eni ency
program and still that is not al ways enough. Antitrust enforcers nust
al soworktogether. If antitrust enforcersaretobesuccessful i ndetecting
i nvestigating, and prosecutingcartel activity, we nust shareinfornmation
in the investigation of hardcore cartels just as other prosecutors do
in the investigation of other financial crinmes.

MYTHS AND M SCONCEPTI ONS SURROUNDI NG | NFORMATI ON SHARI NG

M/thl: Information Sharing | n The I nvestigation O Hardcore Cartel s
Should Be Treated Differently Than Gt her Financial COfenses

This brings ne to the first msconception that perneates nmuch of
t he opposition to stronger i nformati on sharing anong enforcers. Nanely,
that information sharing inthe investigation of hardcore cartels should
betreateddifferently thanininvestigations of other financial offenses.
Though it is rarely expressed this way, the attitude seens to be that
hardcore cartels are really no nore than “gentl emanly agreenents” that
shoul d be treated with vel vet gl oves and deserve a speci al exenption
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fromnornmal i nvestigativetechni ques. Sore busi ness groups have suggest ed
[imtations and “saf eguards” that are unheard of in the context of

i nformation sharing between governments in the investigation of other
financial crines.

Agai n, ny purpose in showing the |ysine tapes was to denonstrate
that cartel offenses are no different than other crinmes of deceit or
fraud. Cartel menbers cheat their customers out of honest conpetition,
and they pad their pockets with the profits of their conspiracy. Any
special restrictionthat woul dapply onlytoinformationsharingoncartel
i nvestigations but woul d not apply to tax, securities, or other financi al
crimes is unjustified. Any suggestion that hardcore cartels deserve
special treatment is a nyth.

M/th Il: Increased Information Sharing WIll Lead To The Ranpant,
Uncontrol | ed Exchange O Sensitive Confidential Business Secrets

M/ second nyth is the often repeated fear that strict prohibitions
oninformati onsharinganongenforcersarerequiredto prevent the ranpant,
uncontrol | ed exchange of sensitive, confidential business secrets. This
concern is sinply msplaced. A docunent may be sensitive because if
reveal ed it coul d expose a conpany to dire consequences. It may be
confidential becauseit was never neant t o be seen by gover nment aut horities

And, it nmay be secret because it inplicates the author and others in
illegal conduct, and they are the only peopl e who are meant to know about
it. That, however, does not make a docunent a sensitive, confidential
busi ness secret. It just makes it evidence of acrime. Unfortunately,
as a consequence of the restrictions advocat ed by sone busi ness groups,
nost conpetition authorities are not entrusted with the discretion to
differentiate between the two. So, the “snoking gun” docunent found in
grandma’ s attic is subjected to the sane prohibitions on information
sharing as the secret formula for Coca Col a. Does that nake sense? |If
you restrict the ability of governments to share information, you risk
putting conpetition authorities in the situation where they can possess
unequi vocal witten proof that other countries were victimzed by an
international cartel and yet be prohibited fromsharing that i nfornation,
much | ess the actual document, w th other governnents.

To be clear, what conpetition authorities | ook for is any evi dence
of neetings or communi cati on between conpetitors regardi ng pricing,
custoners, narkets, or sales volunes. This evidence is commonly found
in handwitten notes, cal endars, expense reports, phone |ogs, trade
association mnutes, and the like. The key types of information we rely
upontoinvestigatecartel conduct i snotablydifferent thantheinformation
sought in connection with the reviewof a proposed nmerger. For exanpl e,
wher eas prospective business plans or sensitive trade secrets may be



i nval uabl e i n connection with the revi ewof a proposed nerger, they woul d
not be typically exchanged in connection with a cartel investigation
where the enphasis is not on prospective business plans but rather on
hi storic pricing decisions.

Mthilll. Strict Protections Onlnfornation Sharing Miust Be | nposed
Because There I s AH gh R sk of M suse O Leaks O Shared I nformati on

The third nyth relates to the perceived threat that confidential
information will be msused or | eaked by the requesting authority.
Apparently, there is a mstaken belief anong the opposition that the
risk of msuse or |eaks of confidential information is significantly
hi gher in cartel cases thanit i s anywhere else. | say that because it
appears that cartel investigators are singled out for suspicion even
t hough conpani es routinely voluntarily consent to information sharing
by the very sane conpetition authorities in nerger and ot her civil
i nvestigations. No basis or precedent exists for discrimnating agai nst
cartel investigations in this regard. The fact of the nmatter is that
the D vision knows of no instance, or even an allegation, of a msuse
or |l eak of confidential business information shared between conpetition
authorities, and our invitation to BIAC and others to identify exanpl es
of such transgressi ons have gone unanswered. |ndeed, by virtue of being
charged with pronoting conpetition, antitrust authorities have every
incentivetokeepsensitiveconfidential businessinformationfromfalling
into the wong hands. This incentive is the same whether the antitrust
authority i s conducting a nerger reviewor investigating hardcore cartel
activity.

M/th I'V: Unchecked | nformati on Sharing Threatens The Conti nued
Success O Leni ency Prograns

The fourth nyth relates to the clained negative inpact that
i nformati on shari ng may have on | eni ency prograns. Bl ACrecentl|y advanced
this argunent in its Cctober 2003 paper subm ssion to the CECD when it
claimed that the restrictions in information sharing it proposed were
necessary to protect the integrity of |eniency prograns. Fortunately,
this concerns is m spl aced.

In 1999, the Antitrust D vision announced the policy that it would
treat asconfidential theidentityof ammesty applicantsandanyi nfornation
obtained fromthe applicant. Thus, the Antitrust Dvision will not
di scl ose an ammesty applicant’s identity, absent prior disclosure by
or agreenent with the applicant, unless authorized by court order.
Consi stent with this policy, the Antitrust D vision has adopted a policy
of not disclosing to foreign authorities, pursuant to cooperation
agreenents, information obtained froman amesty applicant unless the



amesty applicant agrees first to the disclosure. Since this
confidentiality policy was announced, every jurisdictionthat | amaware
of that has considered the i ssue has arrived at the same policy. Thus,
amesty appl i cant s have control over the fl owof their i nformati on between
gover nnent s.

This policy clearly gives amesty applicants a nmeasure of control
over investigations that mght strike sonme as odd. However, the
confidentiality policy is a necessary i nducenent to encourage | eni ency
appl i cants. Moreover, ammesty appl i cantsrouti nel yconsent tothesharing
of i nformati on between juri sdictions where they have obt ai ned condi ti onal
amesty, so that those jurisdictions may conduct coordi nat ed
investigations. Just as it has become the normthat conpanies will
si mul taneously seek leniency inthe United States and the EC (and often
ot her jurisdictions, such as Canada), applicants comonly consent to
the sharing of their information between the jurisdictions where they
have applied. Thus, we routinely discuss investigative strategi es and
coor di nat e searches, service of subpoenas, drop-in interviews, and the
timng of charges in order to avoid the premature disclosure of an
i nvestigation and t he possi bl e destructi on of evi dence. Conversely, the
| ack of a leniency programin Japan severely imts the ability of the
United States and the ECto share i nformati on and coordi nate i nvesti gative
activities with the JFTC. Since applicants have no reason to consent
toinformationsharingwthjurisdictionswereleniencyisnot avail abl e,
wearecurrentlyunableinnost matters to conduct parall el investigations
wth the JFTC. As | will discuss in a fewmnutes, if Japan adopts a
| eni ency programthat is consistent with the U S. and EC policies, that
wi || change.

M/t h' V. Busi ness And Tr ade G oups Do Not Support Enhanced Cooper at i on
Bet ween For ei gn Gover nnent s Because They Fear Vi gorous And Ef f ecti ve
Enf orcement ' The Antitrust Laws

The | ast questi onabl e bel i ef that | have heard beforei s that busi ness
groups do not support enhanced cooperation between forei gn governnents
because they fear vigorous and effective enforcenent of the antitrust
laws. Isthis fact or fiction? | say it isanythor, at the very | east,
it should be one. It just makes no sense t hat honest busi nesses operati ng
inafree nmarket econony woul d not favor strong cartel enforcenent. Wiy?

Because businesses are usually the first to feel the pain caused by
cartel activity. O course, they may try to pass along price increases
totheir custoners and, ultimately, toconsuners, but that will not al ways
be successful. Take, for exanple, the worldw de cartel that operated
in the graphite el ectrodes narket that was cracked with the help of an
ammesty applicant. Gaphite el ectrodes are used in steel mlls to nelt
scrap steel. Over a five-year period, the major producers conspiredto



fix the price and all ocate narket shares for graphite el ectrodes sold
wor | dwi de. The conspirators were successful in raising prices nearly

60 percent during the life of the cartel before it was abruptly ended
by the Antitrust Dvision’s investigation. Now, were the tens, if not
hundreds, of mllions of dollars of overcharges pai d by the steel makers
for fixedgraphiteelectrodesill -gottengains passedon by t he bel eaguer ed
steel nakerstotheir custonmers? | doubt it very much. O course, cartels
of t en prey on gover nment contracts, inwhichcasethetaxpayers, including
busi nesses, ultimately carry the burden. The bottomline is a business
is far nore likely to be the victimof a cartel than a nmenber of one.

Thosei nt he busi ness comruni t y who have hi stori cal | y opposedattenpts
to inprove informati on sharing between conpetition authorities may w sh
torethinktheir positionbasedonfactsnot fiction. Special restrictions
on information sharing that apply only to cartel investigations do far
nore harmthan good to the international business comunity.

THE STUDY GROUP S PRCPCSALS ARE A REC PE FOR SUCCESS

Wththetinethat | haveremnaining, | would liketo briefly comrent

on the four inportant proposals of the JFTC sponsored Study G oup on
the Antinonopoly Act —rai sing the surcharge cal cul ati on percentage for
fines; increasing the use of crimnal referrals and prosecutions;
i nt roduci ng conpul sory investigative authority; and adopti ng a corporate
| eni ency programinto the JFTC s arsenal of investigative tools. Then,
I would like to make a prediction as to what these reforns woul d nean
to cartel enforcenent in Japan and around the worl d.

The Study G oup’ sproposal sreadl i keareci pefor creatinganeffective
| eni ency program-- stronger sanctions mxed with an increased ri sk (and
fear) of detection followed by a heavy dose of crimnal prosecutions.
Wth respect to the maxi numsurcharge | evel, as | understand it, the goal
of the surcharge is to divest cartels of their ill-gotten profits. The
current maxi mum surcharge | evel of six percent will be insufficient to
neet this purpose in a significant nunber of cases and, therefore, the
Uni ted States has recommended t o t he Japanese gover nnent that the maxi num
surcharge | evel be raised to at | east twenty percent. Certainly, we have
prosecuted a nunber of international cartels over the last five years
that have pocketed far greater gains at the expense of their victins.
Conpar ed wi t h fi ne met hodol ogi es used by the United States, the EC, Canada,
and nmany ot her jurisdictions, capping surcharges at even twenty percent
may result in relatively |owrecoveries. Second, if the surcharge
calculationis further limtedtoonly the last three years of a cartel’s
exi stence, instead of its full duration, then the objective of disgorging
thecartel of itsillicit profits may agai nbethwarted. The sevent een-year
wor | dwi de cartel that exi sted anmongtheworl d s naj or producers of sorbates
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and the nearly ten-year cartel that existed in vitamns are but a few
exanpl es of i nternational cartel sthat extended far beyondt he surcharges’
three-year cap. Not only will a three-year linmtation fail to account
for thegainreapedby cartel sthat | ast | onger thanthreeyears, it actually
may provide a negative deterrent message by signaling that the cartel
has nothing to | ose, and everything to gain, by continuing to conspire
after it reaches the three-year nark.

The deterrent concerns that | mentioned with regard to the surcharge
per cent age can be overcone by anot her one of the Study G oup’s proposal s,
namel y the recomrendati on to increase crimnal prosecutions under the
Antinonopoly Act. It is widely accepted, and it has certainly been our
experience inthe United States, that hol di ng executives accountabl e for
participatingincartel of fensesbyprosecutingthemcrimnallyandinposing
jail sentences provides the greatest deterrent to these crines. Because
while cartel nenbers may regard surcharges and fines as sinply a cost
of doi ng business, the loss of individual liberty is rarely viewed the
sane way. So it nmakes sense that the threat of incarceration is also
the greatest inducenent to self reporting and cooperation which brings
nme to the proposal to institute a | eniency program

Amesty is the single greatest investigative tool available to
antitrust investigators. It destablizes cartels by increasing the risk
and fear of detection. It breaks up cartels by causi ng nenbers to conpete
again, only this time the conpetitionis a footrace to the governnent’s
door. The first to report earns a conpl ete pass from prosecution for
the conpany and i ts cooperating executives. The | osers face prosecution,
heavy fines, and the incarceration of cul pable executives. The stakes
are so high that the conpetitors can no | onger afford to trust each ot her.

Pani c ensues, and it is a race for amesty.

Consi der the success that the United States and the EC have had in
cracking cartels since the adoption of their |eniency prograns. There
has been nore than aten-fold increase in U S. amesty applications since
we revi sed our programin 1993, resultinginover $1.75billionincrimnal
fines, scores of convictions, andthedi smantling of nunerous i nternational
cartels. There has been a parallel surge in amesty applications in the
EC withsimlar record-breaking results, sincethey revisedtheir program
in 2002.

In conclusion, let me leave you with this prediction. If the Study
Qoup’s proposals are inplenented, giving the JFTC the necessary tools,
Japan can jointhe United States and the ECin achi eving the same nmeasure
of success in fighting international cartels. As with the United States
and Eur ope, a hi gh percent age of theworl d’ s mul ti nati onal conpani es eit her
are based, or at | east do significant business, in Japan. As a consequence
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of this, there is a stronger l|ikelihood that inportant docurments and
witnesses will be located in Japan. Mreover, the subjects of the
investigationw || not easilyavoi dprosecutioninJapanby sinplyrenaining
outside of Japan’s borders. Moreover, the size of the Japanese narket
wi Il warrant heavy surcharges on conpani es, and these sanctions can be
suppl emrented with the crimnal prosecution of individuals and the
possibility of jail sentences. |If, in this environnent, Japan adopts
al eni ency programt hat i sinsignificant convergencew ththetransparency
el ements of the U S. and ECprograns, it will lead to atsunam of amesty
applications resultingin unprecedented nunbers of cartels bei ng exposed,
prosecut ed and sanctioned i n Japan.
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