CHAPTER 16

COMPETITION POLICY

Article 16.1: Competition Law and Authoritiesand Anticompetitive
Business Conduct?!

1. Each Party shall adopt or maintain nationaigetition laws that
proscribe anticompetitive business conduct, wite dbjective of promoting
economic efficiency and consumer welfare, and sak# appropriate action with
respect to that conduct. These laws should takeaictount thé&PEC Principles

to Enhance Competition and Regulatory Reform, done at Auckland, September
13, 1999.

2. Each Party shall endeavour to apply itsomati competition laws to all
commercial activities in its territory. However, each Party may provide for
certain exemptions from the application of its oaéil competition laws provided
that those exemptions are transparent and are loasgdblic policy grounds or
public interest grounds.

3. Each Party shall maintain an authority dhatrities responsible for the
enforcement of its national competition laws (naélbcompetition authorities).
Each Party shall provide that it is the enforcemaoiicy of that authority or
authorities to act in accordance with the objestistet out in paragraph 1 and not
to discriminate on the basis of nationality.

Article 16.2: Procedural Fairnessin Competition L aw Enfor cement?

1. Each Party shall ensure that before it ilepos sanction or remedy
against a person for violating its national contpmtilaws, it affords that person:

@) information about the national competition hauity’s
competition concerns

1 This Article is subject to Annex 16-A (Applicatiaf Article 16.2, Article 16.3 and Article
16.4 to Brunei Darussalam)

2 For greater certainty, nothing in paragraph 2 shaltonstrued to preclude a Party from
applying its competition laws to commercial aciagt outside its borders that have
anticompetitive effects within its jurisdiction.

3 This Article is subject to Annex 16-A (Applicatiasf Article 16.2, Article 16.3 and Article
16.4 to Brunei Darussalam).



(b) a reasonable opportunity to be represenyambbnsel; and

(c) a reasonable opportunity to be heard anslepiteevidence in its
defence, except that a Party may provide for thegueto be
heard and present evidence within a reasonable diftes it
imposes an interim sanction or remedy.

In particular, each Party shall afford that perageasonable opportunity to

present evidence or testimony in its defence, tholy if applicable, to offer the
analysis of a properly qualified expert, to crogarine any testifying witness;
and to review and rebut the evidence introducetiérenforcement proceedifig.

2. Each Party shall adopt or maintain writtemcpdures pursuant to which
its national competition law investigations are @octed. If these investigations
are not subject to definitive deadlines, each Parhational competition
authorities shall endeavour to conduct their ingasibns within a reasonable
time frame.

3. Each Party shall adopt or maintain ruleprotedure and evidence that
apply to enforcement proceedings concerning allegedtions of its national
competition laws and the determination of sanctiand remedies thereunder.
These rules shall include procedures for introdg@widence, including expert
evidence if applicable, and shall apply equallpiigarties to a proceeding.

4. Each Party shall provide a person that Igesti to the imposition of a
sanction or remedy for violation of its nationalnguetition laws with the
opportunity to seek review of the sanction or reypattluding review of alleged
substantive or procedural errors, in a court oreotmdependent tribunal
established under that Party’s laws.

5. Each Party shall authorise its national cetitipn authorities to resolve
alleged violations voluntarily by consent of thelarity and the person subject
to the enforcement action. A Party may providesiach voluntary resolution to
be subject to judicial or independent tribunal appi or a public comment
period before becoming final.

6. If a Party’s national competition authoriggues a public notice that
reveals the existence of a pending or ongoing iiyesson, that authority shall
avoid implying in that notice that the person redgdrto in that notice has engaged
in the alleged conduct or violated the Party’sorai competition laws.

7. If a Party’s national competition authoritifeges a violation of its
national competition laws, that authority shallresponsible for establishing the

4 For the purposes of this Article, “enforcement gredings” means judicial or administrative
proceedings following an investigation into theegkd violation of the competition laws.



legal and factual basis for the alleged violatiorin enforcement proceeding.

8. Each Party shall provide for the protectidnbasiness confidential
information, and other information treated as cderfitial under its law, obtained
by its national competition authorities during timvestigative process. If a
Party’s national competition authority uses or mue to use that information in
an enforcement proceeding, the Party shall, § germissible under its law and
as appropriate, provide a procedure to allow tlegreunder investigation timely
access to information that is necessary to preparadequate defence to the
national competition authority’s allegations.

9. Each Party shall ensure that its nationadgeetition authorities afford a
person under investigation for possible violatibthe national competition laws
of that Party reasonable opportunity to consulbwhibse competition authorities
with respect to significant legal, factual or prdaeal issues that arise during the
investigation.

Article 16.3: Private Rights of Action®

1. For the purposes of this Article, “privaight of action” means the right

of a person to seek redress, including injunctimenetary or other remedies,
from a court or other independent tribunal for igjto that person’s business or
property caused by a violation of national compatitaws, either independently
or following a finding of violation by a nationabmpetition authority.

2. Recognising that a private right of actieran important supplement to
the public enforcement of national competition laeech Party should adopt or
maintain laws or other measures that provide aegaddent private right of

action.

3. If a Party does not adopt or maintain lawstber measures that provide
an independent private right of action, the Palnigllsadopt or maintain laws or
other measures that provide a right that allowsragn:

(@) to request that the national competition atyoinitiate an
investigation into an alleged violation of natior@mpetition
laws;and

(b) to seek redress from a court or other inddpentribunal
following a finding of violation by the national ogetition

5 Nothing in this paragraph shall prevent a Partynfrequiring that a person against whom such
an allegation is made be responsible for establisbértain elements in defence of the allegation.

6 This Article is subject to Annex 16-A (Applicatiaf Article 16.2, Article 16.3 and Article
16.4 to Brunei Darussalam).



authority.

4, Each Party shall ensure that a right praVviggrsuant to paragraph 2 or
3 is available to persons of another Party on tehatsare no less favourable than
those available to its own persons.

5. A Party may establish reasonable critenidtie exercise of any rights it
creates or maintains in accordance with this Agticl

Article 16.4: Cooperation

1. The Parties recognise the importance of emion and coordination
between their respective national competition attiies to foster effective
competition law enforcement in the free trade adeaordingly, each Party shall:

(@) cooperate in the area of competition poligy éxchanging
information on the development of competition pgliand

(b) cooperate, as appropriate, on issues of etitign law
enforcement, including through notification, conatibn and
the exchange of information.

2. A Party’s national competition authoritiegyrconsider entering into a
cooperation arrangement or agreement with the cotgme authorities of
another Party that sets out mutually agreed tefraeaperation.

3. The Parties agree to cooperate in a mannepaible with their
respective laws, regulations and important intsresstd within their reasonably
available resources.

Article 16.5: Technical Cooperation

Recognising that the Parties can benefit by shatimgr diverse
experience in developing, applying and enforcingngetition law and in
developing and implementing competition policidse Parties shall consider
undertaking mutually agreed technical cooperataiiviiies, subject to available
resources, including:

(@) providing advice or training on relevanuiss, including through
the exchange of officials;

(b) exchanging information and experiences onpetition advocacy,
including ways to promote a culture of competitiangd

(c) assisting a Party as it implements a newonal competition law.



Article 16.6: Consumer Protection

1. The Parties recognise the importance of aoesyrotection policy and
enforcement to creating efficient and competitivarkets and enhancing
consumer welfare in the free trade area.

2. For the purposes of this Article, fraudulamid deceptive commercial
activities refers to those fraudulent and decepmtoremercial practices that cause
actual harm to consumers, or that pose an immitineaat of such harm if not
prevented, for example:

(@) a practice of making misrepresentations daenel fact, including
implied factual misrepresentations, that causefsignt detriment
to the economic interests of misled consumers;

(b) a practice of failing to deliver products provide services to
consumers after the consumers are charged; or

(c) apractice of charging or debiting consumérsincial, telephone
or other accounts without authorisation.

3. Each Party shall adopt or maintain consurmaeption laws or other laws
or regulations that proscribe fraudulent and deégemommercial activitie$.

4. The Parties recognise that fraudulent anémtee commercial activities
increasingly transcend national borders and thapeation and coordination
between the Parties is desirable to effectivelyeskithese activities.

5. Accordingly, the Parties shall promote, aprapriate, cooperation and
coordination on matters of mutual interest relaiedraudulent and deceptive
commercial activities, including in the enforcemehtheir consumer protection
laws.

6. The Parties shall endeavour to cooperateaodiinate on the matters set
out in this Article through the relevant nationalbfic bodies or officials
responsible for consumer protection policy, lawgiorcement, as determined
by each Party and compatible with their respectaws, regulations and
important interests and within their reasonablyilabée resources.

7 For greater certainty, the laws or regulations eyPadopts or maintains to proscribe these
activities can be civil or criminal in nature.



Article 16.7: Transparency

1. The Parties recognise the value of making tmenpetition enforcement
policies as transparent as possible.

2. Recognising the value of tABEC Competition Law and Policy Database

in enhancing the transparency of national competitiaws, policies and
enforcement activities, each Party shall endeavwounaintain and update its
information on that database.

3. On request of another Party, a Party shatlenaaailable to the requesting
Party public information concerning:

@ its competition law enforcement policies g@nactices; and

(b) exemptions and immunities to its national pefition laws,
provided that the request specifies the particgéanrd or service
and market of concern and includes information &xyhg how
the exemption or immunity may hinder trade or ifrent
between the Parties.

4, Each Party shall ensure that a final deciginding a violation of its
national competition laws is made in writing antssmit, in non-criminal matters,
findings of fact and the reasoning, including legadl, if applicable, economic
analysis, on which the decision is based.

5. Each Party shall further ensure that a fidatision referred to in
paragraph 4 and any order implementing that detisiee published, or if
publication is not practicable, are otherwise madailable to the public in a
manner that enables interested persons and othgesP® become acquainted
with them. Each Party shall ensure that the versidhe decision or order that
is made available to the public does not includdidential information that is
protected from public disclosure by its law.

Article 16.8: Consultations

In order to foster understanding between the Parte to address
specific matters that arise under this Chapteregnest of another Party, a Party
shall enter into consultations with the requestiPgrty. In its request, the
requesting Party shall indicate, if relevant, hdve tmatter affects trade or
investment between the Parties. The Party addressall accord full and
sympathetic consideration to the concerns of theesting Party.



Article 16.9: Non-Application of Dispute Settlement

No Party shall have recourse to dispute settlemader Chapter 28
(Dispute Settlement) for any matter arising un¢ies Chapter.



ANNEX 16-A:

APPLICATION OF ARTICLE 16.2 (PROCEDURAL FAIRNESSIN
COMPETITION LAW ENFORCEMENT), ARTICLE 16.3 (PRIVATE
RIGHTSOF ACTION) AND ARTICLE 16.4 (COOPERATION) TO
BRUNEI DARUSSALAM

1. If as of the date of entry into force ofstiigreement, Brunei Darussalam
does not have a national competition law which i®rce and has not established
a national competition authority, Article 16.2 (Pedural Fairness in
Competition Law Enforcement), Article 16.3 (PrivaReghts of Action) and
Article 16.4 (Cooperation) shall not apply to Brubarussalam for a period of
no longer than 10 years after that date.

2. If Brunei Darussalam establishes a nati@omhpetition authority or
authorities before the end of the 10-year periaticke 16.2 (Procedural Fairness
in Competition Law Enforcement), Article 16.3 (Rafe Rights of Action) and
Article 16.4 (Cooperation) shall apply to BruneirDssalam from the date of
establishment.

3. During the 10 year period, Brunei Darussasdmall take such steps as
may be necessary to ensure that it is in complianiteArticle 16.2 (Procedural
Fairness in Competition Law Enforcement), Articl6.3 (Private Rights of
Action) and Article 16.4 (Cooperation) at the eridhe 10-year period and shall
endeavour to comply with these obligations befbeeend of such period. Upon
request of a Party, Brunei Darussalam shall infthe Parties of its progress
since entry into force of the Agreement in devatgpand implementing an
appropriate national competition law and establigha national competition
authority or authorities.



