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In troduct ion

The  pos i t i on  o f  the  FTC in  the  re form o f  the  cent ra l  government

1.  The  Governmen t  of  J apan  re fo rmed  the  more  than  50 -ye a r -o ld  s t ruc ture  o f

the  cent ra l  gove rnmen t ' s  min i s t r i e s  and  agenc ie s  i n to  one  co mpr i s i ng  the

Cab ine t  Off i ce  and  12  min i s t r i e s  and  agenci e s  on  January  6  o f  th i s  year.

2 .  The  Fa i r  Trade  Co mmiss ion ,  wh ich  used  to  be  an  ext e rna l  organ  o f  t he

Pr ime  Min is te r ' s  Off ice  under  t he  o ld  sys tem,  has  been  mo ved  to  be  an  ext e rna l

organ  o f  t he  Mini s t ry  o f  Pub l i c  Manage men t ,  Home  Affa i r s ,  Pos t s  and

Telecommunica t i ons .  T he  FT C 's  re la t i ons  wi th  t he  Min is t ry  r ema in  unchanged

f rom i t s  re la t i ons  wi th  t he  P r ime  Mini s t e r ' s  Off i ce .  The  Mini s t ry i s  re spons ib l e

fo r  no t  only  pub l i c  manage ment  and  loca l  gove rn ment s  bu t  a l so  pos t s  and

te l ecommunica t i ons  bus iness .  The refore ,  i t  i s  fear ed  tha t  t he  FTC wi l l  no t  be

ab le  t o  be  independen t  i n  exe rc i s ing  i t s  power.  S ince  the  Ant i monopo ly  Ac t

gua rantees  the  FT C's  i ndependence  in  exerc i s ing  i t s  power,  i t  wi l l  r ema in

unchanged  f rom the  s i t ua t ion  be fore  t he  re fo rm o f  t he  cen t r a l  gove rnmen t .  T he

FT C wi l l  con t inue  to  be  independen t  i n  s t r i c t l y  c r acking  down  on

Ant imonopoly  Ac t  v io l a t i ons  and  ac t i ve ly  imp lemen t ing  co mpet i t i on  pol icy.

FTC

3.  The  FT C,  an  admini s t r a t i ve  commiss ion  compr i s i ng  the  cha i r man  and  fou r

co mmiss ione rs ,  i s  qui t e  s imi la r  t o  t he  Un i ted  S t a t es  Federa l  Trade  Co mmiss ion .

The  Gene ra l  Secre ta r i a t  i s  p l aced  under  t he  FT C in  o rde r  t o  execu te  i t s  dut ie s .

I t  a l so  has  an  adminis t r a t i on ,  two  bureaus ,  two  depa r tmen t s  and  seven  loca l



2

off i ces .  I t  ha s  564  s ta ff  me mbers ,  an  inc rease  of  86  ove r  t he  pas t  decade .

4 .  In  r ecen t  year s ,  t he  organ iza t i on  of  t he  Gene ra l  Sec re t a r ia t  has  been

re in forced  and  the  number  of  i t s  s t a ff  me mber s  has  i ncr eased .  Such  a  move  i s

excep t iona l  because  the  Gove rnmen t  o f  J apan  i s  r equ i r ed  to  car ry  out  s t r i c t

f i s ca l  re fo rm.  T he  mo ve  demons t r a t es  tha t  t he  Gove rnmen t  o f  J apan  a t t aches

pa r t i cu la r  impor tance  to  compe t i t i on  pol icy  and  the  FT C.

5 .   I  wou ld  l i ke  t o  t a lk  f i r s t  abou t  t he  enforce men t  o f  t he  An t imonopo ly  Ac t

and  i t s  re l evant  i s sues ,  and  next  about  the  cha l lenge  o f  compe t i t i on  po l i cy.  To

begin  wi th ,  I  wou ld  l i ke  t o  t a lk  about  the  en force ment  o f  t he  An t imonopoly  Ac t

and  i t s  re l evant  i s sues .

I  Enforcement  of  the  Antimonopoly  Act  and i t s  re levant  i s sues

The  out l ine  o f  Ant imonopoly  Act  v io la t ions  and  the  procedure

6.  Before  go ing  in to  t he  ma in  subj ec t ,  I  wou ld  l i ke  t o  expl a in  t he  ou t l i ne  o f

the  Ant i monopoly  Act  and  i t s  en force men t  p rocedure .

7 .  The  An t imonopo ly  Ac t  provides  for  s imi l a r  prohib i t i ons  on  p r iva t e

monopo l i za t ion ,  car te l s  and  unfa i r  t r ade  p rac t ice s  t o  t hose  p rovided  for  by  the

U.S .  an t i t rus t  l aws .  However,  t he  only  d i f fe r ence  be tween  Japan 's

Ant imonopoly  Ac t  and  the  U .S.  an t i t r u s t  l aws  invo lves  t he  p rocedures  of

dea l i ng  wi th  v io l a t i ons .

8 .  Speci f i ca l ly,  c r i mina l  p rocedure  i s  t aken  to  c rack  down  on  hard -core  ca r t e l s

under  the  an t i t r u s t  l aws  in  t he  Uni t ed  S ta tes .  On  the  o ther  hand ,  t he  FT C,  an

ad mini s t ra t i ve  o rgan iza t ion ,  enforces  t he  An t i monopoly  Ac t  and  v io l a t ions  a re

dea l t  wi th  t hrough  admin i s t ra t i ve  p rocedure .  I f  t he  FT C suspec t s  an

Ant imonopoly  Ac t  v io l a t i on ,  FT C off i c i a l s  en t e re  t he  pr emises  and  o rde r  t he

submiss ion  of  documen t s  and  o the r  ev idence  by  exe rc i s ing  the i r  power

accompan ied  by  c r imina l  pena l ty.  As  a  r esu l t  o f  t he  i nves t iga t ion ,  i f  we  f i nd

the  ac t iv i t i es  we  inves t iga t e  cons t i t u t e  an  An t imonopoly  Ac t  v io l a t i on ,  the

FT C orde r s  t o  cease  and  des i s t  t he  ac t iv i t i e s  by  an  admin is t r a t i ve  d i spos i t i on ,

ca l l ed  ‘dec i s ion’ .  T he  FT C i s sues  a  recommendat ion  before  i s su ing  an

ad mini s t ra t i ve  d i spos i t i on .  I f  an  appea l  i s  f i l ed  aga ins t  t he  recommendat ion ,

the  FT C in i t i a t es  hear ing  p rocedures .  I f  t he  defendant  i s  d i ssa t i s f i ed  wi th  the

dec i s i on ,  t he  defendant  can  f i l e  a  su i t  wi th  a  cour t  demand ing  tha t  t he  dec i s ion

be  nul l i f i ed .  Except  fo r  t he  way to  co l l ec t  ev idence ,  t he  p rocedure  i s  qui t e

s imi l a r  to  tha t  of  t he  U.S .  FT C.
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9.  I  wou ld  l i ke  you  to  no te  t ha t  t he  FT C i ssued  cease  and  des i s t  o rde rs  to  a

huge  nu mber  o f  f i rms  in  about  30  or  more  cases  o f  An t imonopo ly  Ac t

v io l a t ions  a  yea r.  In  f i s ca l  year  1999 ,  938  f i r ms  were  s l apped wi th  d i spos i t i ons

in  27  cases .  F ro m Apr i l  t o  December  i n  f i sca l  2000 ,  545  f i rms  were  h i t  wi th

di spos i t i ons  in  14  cases .  Th is  demons t ra t es  tha t  the  FT C c racked  down  on

la rge -sca l e  i l l ega l  car t e l s  i n  which  so  many  f i r ms  were  i nvo lved .  S ince  those

who  a re  h i t  wi th  d i spos i t i ons  can  appea l  or  f i l e  a  l awsui t  i nd iv idua l l y  aga ins t

such  o rde rs ,  t he  FT C’s  work  load  i s  heavy such  as  co l l ec t ing  su ff i c i en t

evidence  to  prove  Ant i monopo ly  Ac t  v io l a t ions .  In  par t i cu l a r,  t hose  who  a re

invo lved  in  b id -r igging  wi l l  be  o rde red  to  pay  su rcharges .  T he  amoun t  of

su rcharges  and  t he  nu mber  of  f i r ms  ordered  t o  pay  surcha rges  for  b id -r ig gin g

are  qu i t e  huge .

Prior i t y  o f  inves t i ga t ion

The  FT C pl aces  t op  pr i or i t y  on  inves t i ga t ion  of  1)  hard  co re  ca r te l s

such  a s  pr i ce  f i x ing  and  b id -r i gging;  2)  b loc king  o f  marke t  en t ry  and  exc luding

co mpe t i t o rs ;  3 )  un fa i r  t rade  pr ac t i ce s  i n  t he  d i s t r ibu t ion  sec tor ;  4 )  non -

gove rnmen ta l  re s t r i c t i on  in  the  pr i va t e  s ec tor s ,  so -ca l led  “Mi n-Min  Kis e i” ;  a nd

5)  in te rna t i ona l  cases .

10 .  Regard ing  b locking  of  marke t  en t ry,  we  have  made  a  commi tmen t  the

in te rna t iona l  communi ty  t o  r emove  r e s t r i c t i ve  bus ines s  p rac t i ce s  i f  t hey  b lock

fo re ign  companie s  access  to  the  J apanese  marke t .  In  r e la t i on  to  the  ongo ing

de regul a t i on ,  b locking  o f  marke t  en t ry  i s  a  ha rmfu l  behavio r  t ha t  r uns  coun te r

to  t he  promot ion  of  co mpe t i t i on  in  t he  domes t i c  marke t .  T he  FTC i s  o f  t he  v i ew

tha t  such  behavior  shou ld  be  tho rough ly  e l imina ted .

11 .  Let  me  touch  upon  pr io r i t y  a r eas .  By type  o f  An t imonopoly  Ac t  v io l a t ions ,

b id -r i gging  cases  account  fo r  t he  l a rges t  pe r cent age  of  v io l a t i ons .  The  FT C

took l ega l  ac t i ons  i n  42  b id -r iggings  cases  o f  68  v io l a t ions  f ro m f i s ca l  1998 to

f i s ca l  2000 .  In  t hese  cases ,  t he  FT C i s sued  cease  and  des i s t  o rde r s  aga ins t

1 ,994  f i rms .

12 .  Bid -r igging  i s  a  t yp ica l  car te l  and  a l so  ha rmfu l  behavio r  t ha t  h inde rs  t he

func t i on  of  t he  compe t i t i ve  b idd ing  sys te m and  har ms  taxpaye r s '  benef i t .  Like

many o ther  deve loped  coun t r ie s ,  J apan  i s  s t epping  up  e ffor t s  to  e l imina t e  such

ac t i v i t i es .

13 .  However,  t he  FT C a lone  cannot  sweep  away  such  v i c ious  p rac t i ce s .
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Regard ing  the  cons t ruc t ion  sec to r,  t he  Mini s t ry  o f  Land ,  In f ra s t ruc ture  and

Transpor t ,  wh ich  has  j ur i sd ic t i on  ove r  the  cons t ruc t ion  indus t ry,  and

prefec tura l  go ve rn men t s  a r e  empowered  to  i s sue  an  admin i s t ra t ive  d i spos i t i on ,

such  a s  an  order  t o  suspend  bus ines s  ac t i v i t i es ,  t o  v io l a to rs .  T here fore ,  t he

FT C needs  to  coopera t e  wi th  t hese  go ve rnmen t  o rgan iza t ions .   I  wou ld  l i ke  t o

descr ibe  t h i s  po in t  i n  l a t e r.

14 .  The  Die t  enac ted  the  l aw conce rn ing  the  pro mot ion  o f  t he  app ropr i a t e

pub l i c  b ids  and  con t rac t s  dur ing  an  ext rao rd ina ry  ses s ion  l as t  yea r.  In

accordance  wi th  the  l aw,  t he  go ve rnmen t  has  i n t roduced  a  t r anspa ren t  sys t em

tha t  i s  unl i ke ly  t o  g ive  r i s e  t o  b id -r igging  fo r  publ ic  works  con t r ac t s  and  a

sys t em where  a  gove rn ment  o rgan i za t ion  p l ac ing  an  o rde r  wh ich  ob t a ins

in fo rma t ion  on  a  pr ac t i ce  suspec t ed  of  cons t i t u t i ng  b id -r i gging  wi l l  no t i fy  t he

FT C.

15.  Also ,  t he  FT C i s  s t r i c t l y  c r acking  down  on  p rac t i ce s  t ha t  r e s t ra in  bus iness

ac t i v i t i es  o f  compan ie s  t ha t  dea l  w i th  impor t ed  goods  and  those  who  adop t  new

sa le s  me thods .  One  of  the  examples  o f  cases  o f  b locking  marke t  en t ry  i s  a  case

where  an  t rade  a ssoc ia t i on  compr i s i ng  co mpanies  tha t  s e l l  g l ass  fo r  au to mob i l e

repa i r  work  re s t ra ined  the  s a l e  of  i mpor t ed  au tomob i le  g l as s  by  the  me mber s .

In  so me  cases ,  t he  FT C i ssued  cease  and  des i s t  o rde rs  in  re sponse  to

co mpla in t s  o r  r eques t s  f rom ab road .  For  exa mple ,  t he  FT C cha l len ged  a  p r iva te

monopo l i za t ion  case  where  a  co mpany obl iged  i t s  cus to mers  to  pu rchase  the

ma ter ia l s  o f  r ad ioac t ive  pha rmaceut i ca l  produc ts  exc lus ive ly  f rom the

co mpany.

16 .  I  wou ld  l i ke  you  to  no t i fy  t he  FT C i f  you  f i nd  tha t  ac t s  t ha t  a r e  a l l eged  to

cons t i t u t e  an  Ant imonopoly  Ac t  v io l a t i on  h inder  marke t  en t ry  o r  bus iness

ac t i v i t i es  in  t he  J apanese  marke t  and  to  repo r t  t he  de t a i l s  of  the  f ac t s  and  any

mater ia l  which  he lp  p rove  a  v io l a t ion .  Need le ss  t o  say,  t hose  who  submi t  such

a  r epo r t  wi l l  r e ma in  anonymous  and  the  con f iden t i a l i t y  o f  t he  repo r t  wi l l  be

prot ec t ed .

Orders  to  pay  surcharges  w i th  the  a im of  de t er r ing  v io la t ions

17.  In  add i t ion  to  cease  and  des i s t  o rde rs ,  order s  t o  pay  surcha rges  fo r  t hose

who  form an  i l l ega l  ha rd  co re  ca r t e l  se rve  a s  a  de te r r ent .  The  gove rnmen t

conf i sca t e s  i l l ega l  p ro f i t s  t ha t  v io l a to rs  ga in  f ro m a  ha rd  core  ca r t e l  and

prevent s  bus iness  f rom p rof i t ing  f rom such  a  ca r t e l ,  t her eby secu r ing  soc ia l

j us t i ce .  They a re  not  c r imina l  f i nes  bu t  admin is t r a t i ve  measure s .  T he  FT C can
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order  off ender s  t o  pay  su rcharges  a s  an  admini s t ra t i ve  measu re  - -  wi t hou t  a

ru l i ng  by  a  cour t .  T he refore ,  t he  FT C canno t  de t e rmine  the  a moun t  of

su rcharges  a t  i t s  own d i scre t ion .  T he  amoun t  o f  su rcharges  i s  ca l cu la ted  by

mul t ip ly ing  the  a moun t  o f  t he  sa le s  of  goods  o r  s e rv i ces  dur ing  the  pe r iod  o f

the  car t e l  by  a  cer ta in  r a t e  p rovided  in  t he  An t i monopo ly  Ac t .  The  r a t e  i s  6

pe rcent  in  p r inc ip l e .  T he  ce i l i ng  o f  t he  admin i s t r a t i ve  f ine  i n  t he  European

Union  i s  10  pe rcent  of  t he  o ff ender s  t urnove r  o f  t he  p revious  yea r.  On  the  o ther

hand ,  i n  J apan ,  when the  pe r iod  o f  t he  car te l  exceeds  one  year,  o ffende rs  a r e

ordered  to  pay  6  percent  o f  t he i r  sa le s  for  more  t han  one  year,  a t  t he  l onges t ,

th ree  year s .  There fo re ,  i t  i s  imposs ib le  to  de t e r mine  wh ich  sys t em has  more

de te r r ent  e ff ec t  aga ins t  v io l a t ions  s imply  by c o mpar ing  t he  percen tages .

18 .  The  record  a mount  o f  surcha rges  was  11 .2  b i l l i on  yen  in  t he  car te l s

es tab l i sh ing  sa le s  quo ta s  o f  cemen t  i ndus t ry.  In  t he  mos t  r ecent  ca se ,  the  FT C

ordered  non-l i f e  i n surance  compan ies  l a s t  June  to  pay  about  5 .45  b i l l i on  yen  in

su rcharges  for  fo rming  a  car te l  on  the  mach inery  i n su rance .

19 .  The  FT C ordered  576 f i rms  to  pay  3 .15  b i l l i on  yen  in  f i s ca l  1998 ,  335  f i rms

to  pay  5 .44  b i l l ion  yen  in  f i sca l  1999  and  429  f i rms  to  pay  6 .73  b i l l i on  yen

unt i l  December  i n  f i sca l  2000 .  In  t o t a l ,  1 ,340  f i r ms  were  orde red  to  pay  a  t o t a l

of  15 .32  b i l l i on  yen  in  su rcharges  ove r  t ha t  per i od .

Crimina l  penal ty

20.  The  An t imonopo ly  Ac t  provides  for  c r i mina l  puni shmen t s  for  off ender s

s ince  Ant imonopoly  Ac t  v io l a t ions  a r e  an t i -so c i a l  c r imes .  A  person  who

pa r t i c ipa te s  i n  an  i l l ega l  car te l  could  f ace  up  to  t hr ee  yea r s  i n  pr i son  or  up  to  a

5  mi l l ion  yen  in  f i ne .

21 .  However,  t he  An t imonopo ly  Act  i s  a imed  bas i ca l l y  a t  au tho r i z ing  an

ad mini s t ra t i ve  o rgan iza t ion  to  p reven t  and  e l imina te  v io la t i ons .  T he re fore ,

Ant imonopoly  Ac t  v io l a t i ons  can  deve lop  in to  c r imina l  cases  only  when  the

FT C f i l es  a  c r imina l  accusa t ion  wi th  t he  pub l i c  prosecu tor  genera l  and  the

pub l i c  p rosecu tor s  o ff i ce  f i l e s  an  i nd i c tmen t  of  off ende rs  wi th  the  Tokyo  High

Cour t .

22 .  In  r ecen t  case s ,  t he  FT C f i l ed  a  c r i mina l  accusa t ion  aga ins t  th ree  co mpanies

inc luding  K ubo ta  and  10  board  me mbers  and  employees  o f  t hese  compan ies  fo r

conspi r ing  to  f i x  t he  ou tput  amoun t s  o f  duc t i l e  i r on  p ipe  used  as  t ap  wa ter

p ipes .

23 .  The  FT C a l so  f i l ed  a  c r imina l  accusa t i on  aga ins t  11  comp an ie s  inc luding
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Cos mo Oi l  and  n ine  employees  fo r  co l lud ing  to  de t e r mine  wh ich  company

would  win  the  o rde r  by  the  Defense  Agency  in  au tomob i l e  gasol ine ,  ke rosene ,

l i gh t  o i l  and  Type -A heavy o i l  and  a i r c r a f t  t u rb ine  fue l  r espec t ive ly.  The  Tokyo

High  Cour t  i s  now t ry ing  the  ca se .

Growing  numbers  of  l awsui t s  f i l ed  by  local  re s ident s  and  damages  lawsui t s

24.  Nowadays ,  when  the  FT C i ssues  an  o rde r  to  cease  and  des i s t  A n t i monopoly

Act  v io l a t i ons  –  par t i cu l a r ly  in  b id -r igging  cases  – ,  l awsui t s  a r e  o f ten  f i l ed

af te rwards .  S ince  the  l oca l  gove rnmen t  off i ces  t ha t  p l aced  orders  for  con t r ac t s

ar e  t he  v i c t ims  o f  such  c r imes ,  the  r e s ident s  of  the  c i t i e s  and  pre fec tures  o f t en

ask  the  l oca l  go ve rnmen t  t o  demand  money da mages  f rom o ffende rs  and  i f  t he

loca l  gove rnmen t  negl ec t s  t o  do  so ,  re s iden t s  can  f i le  a  dama ges  su i t  on  beha l f

of  the  l oca l  gove rnmen t .  Cur r ent ly,  cou r t s  across  the  count ry  a re  t ry ing  63  such

lawsui t s .  A  growing  number  of  l oca l  gove rn ment s  a r e  demand ing  co mpensa t i on

f rom vio l a to rs  t ha t  a re  subj ec t  t o  d i spos i t ions  b y  t he  FT C.  For  exa mple ,  t he

Tokyo  Met ropol i t an  Go ve rnmen t  de manded about  4 .3  b i l l i on  yen  in  da ma ge

f rom t ap  wa te r  me ter  manufac tu re r s  for  b id-r i ggin g .  Osaka  C i ty,  K yo to  C i ty

and  Osaka  P ref ec ture  demanded  a  to ta l  of  app roxi ma te ly  700  mi l l ion  yen  in

da mages  f rom o ffende r s  who  r i gged  the  b ids  fo r  t ap  wa te r  d i s infec tan t .

25 .  Thus ,  l awsu i t s  demand ing  a  huge  a mount  of  damages  a re  f i l ed  a f t e r  the  FT C

is sue  a  ceased  and  des i s t  o rde r.  I  be l i eve  tha t  such  l awsu i t s  a re  s e rv ing  a s  an

eff ec t i ve  de t e r ren t .

Mergers  and Acqui s i t i ons

26.  Let  me  expl a in  co rpora t e  merge r s  and  o ther  forms  o f  concen t r a t ions .  T he

Ant imonopoly  Ac t  proh ib i t s  any  corpora t e  merge r s  or  t ake -ove r  o f  bus ines s

and  acqui s i t i ons  of  sha re s  t ha t  r e s t ra in  compe t i t i on .  To tha t  end ,  t he  l aw

requi re s  compan ies  conce rned  to  f i l e  a  not i f i ca t ion  or  repor t  on  the  proposed

merge r  wi th  t he  FT C in  advance .

27 .  The  merge r  r egu la t i on  c lauses  i n  t he  An t imonopo ly  Ac t  were  amended  in

1998  to  app ly  to  merge r s  and  acqu is i t ion  be tween  fo re ign  co mpan ie s .

28 .  Cur ren t l y  in  J apan ,  in  conjunc t i on  wi th  s t ruc tura l  re fo rm in  Japan ,

co rpo ra t e  t ake -o ve r s ,  merge r s ,  consol ida t ions  and  jo in t  ventu re s  a re  inc reas ing.

Thi s  ac t i v i t y  i s  based  on  the  need  to  dea l  wi th  r ap id  changes  i n  i nfo rma t ion

technology a s  we l l  as  t he  neces s i t y  amon g ind iv idua l  f i rms  to  c l ean  up

exces s ive  debt ,  r eac t s  to  s l ack  demand  desp i te  heavy inves tmen t  i n  p l ant  and
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equ ip ment  i n  t he  bubb le  e r a ,  and  c rea t e  an  in te rna t iona l  co rpo ra t e  s t ra tegy.

29 .  There  a r e  a  growing nu mber  of  merge rs  be tween  fo re ign  cap i t a l  co mpanies

and  i n te rna t i ona l  a l l i ances .  Fo r  exa mple ,  merge rs  be tween  Exxon  and  Mobi l

and  the  acqui s i t i on  of  t he  t obacco  opera t ion  ou t s ide  the  Uni ted  S ta te s  by  Japan

Tobacco  f ro m RJ R Nab i sco .

30 .  The  FT C i s sued  “M&A Guide l ines”  in  December  1998  to  ma ke  c l ear  t he

fac tor s  de te rmin ing  whe the r  a  merge r  wi l l  r e s t ra in  compe t i t i on .  I  wou ld  l i ke

you  to  u se  the  gu ide l ines  as  a  r e f e r ence .  Fu r thermore ,  t he  FT C has  a  sys t em o f

pr io r  consu l t a t ions  on  merge rs .  Many compan ie s  use  the  sys te m.  Exxon  and

Mobi l  a re  amon g the  co mpanie s  t ha t  consul t ed  wi th  t he  FTC on  the i r  merge r

p l an  unde r  t he  sys tem.  T he  FT C publ ic i ze s  t he  re su l t s  of  such  p r io r

consul t a t i ons  un l es s  t hey  invo lve  t he  sec rec y  o f  t he  bus iness  ac t i v i t i e s  o f  t he

co mpanies  concerned .  You  can  a l so  acces s  t o  i t  on  ou r  home  page .

31 .  I  know tha t  s eve ra l  c i v i l  l awsui t s  have  been  f i l ed  by  t he  U.S .  compe t i t ion

agenc i es  fo r  merge r s  t ha t  may cons t i t u t e  v io l a t i ons  of  t he  an t i t ru s t  l aw in  t he

U.S .  In  J apan ,  i t  i s  r a r e  t ha t  an  ad mini s t ra t i ve  o rde r  i s  i s sued  aga ins t  merge r s

which  cons t i tu te  v io la t i ons .  Thi s  i s  because  t he  FT C no t i f i es  compan ie s  t ha t

consul t  wi th  i t  ove r  the i r  merge r  p l ans  whether  merge r  wi l l  cons t i tu te  a

v io l a t i on .  In  re sponse ,  the  co mpanies  conce rned  e i t he r  abandon  the i r  merge r

p l ans  or  mod i fy  the  p l ans  to  re move  the  p rob le ms  under  the  Ant imonopoly  Act .

32 .  In  r ecen t  cases ,  t he  FT C concluded  tha t  t he  p roposed  merge r  be tween  the

Nippon  Pape r,  t he  No.  2  co mpany in  the  paper  i ndus t ry,  and  the  Da i showa

Paper,  t he  No .  3  company,  wou ld  r es t r a in  co mpe t i t ion  in  so me  pa r t i cu la r

marke t s  and  therefore  cons t i t u t e  a  v io l a t i on .  In  re sponse ,  t he  two  companie s

proposed  r emed ie s  such  a s  d ives t i t ur e  o f  the i r  fac i l i t i es  o f  t he  produc ts

conce rned  to  a  t h i rd  pa r ty.

33 .  The  f i nanc i a l  s ec to r  has  been  rea l igned  to  r ev ive  the  f i nanc i a l  sys t em

fo l l owing the  f i nanc ia l  Big  Bang.  I t  i nvolves  t he  consol ida t ion  o f  t he  Tokyo

Mit sub ish i  Bank and  Mi t sub ish i  Trus t  Bank,  t he  for ma t ion  o f  t he  Mizuho

Group ,  t he  merge r  be tween  the  Sumi tomo Bank and  the  Sakura  Bank,  and  the

consol ida t ion  be tween  the  Sanwa  Bank,  t he  Tokai  Banks  and  Toyo  Trus t  Bank.

In  t he  process  of  the  r ev i ew of  t h ree  merge r s ,  t he  FT C conducted  inqui r i e s  i n

wr i t i ng  and  hea r ings  on  a  wide  va r i e ty  o f  ma t te r s  ove r  t he  compan ies  t ha t

rece ive  loans  f rom the  banks  concerned .  The  revi ew focused  on  two  poin t s .

F i r s t ,  t he  f i nanc ia l  ins t i t u t i on  tha t  wou ld  expand the  ope ra t iona l  s ca l e  may

in te r f e r e  i n  t he  opera t ion  of  i t s  cus tomers  by  t ak ing  advan tage  of  i t s  i ncr eased
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share  i n  cus tomers .  Fo r  example ,  i t  may demand  tha t  a  cer ta in  secur i t i e s

co mpany be  the  underwr i t e r  o f  t he  cus to mer s  s t ock .  T hi s  behavio r  wou ld

cons t i t u t e  a  v io la t i on .  Secondly,  s ince  these  maj or  banks  have  become  the  core

of  the i r  r espec t i ve  corpora te  groups ,  t hey  ma y i n tegra t e  t he i r  corpora t e  groups

or  es tab l i shed  c lo sed ,  exc lus ive  t rade  r e l a t i onship  based  on  the  me mber sh ip  o f

the  co rpora te  groups .

34 .  There fore ,  t he  FT C urged  these  banks  to  t ake  p reven t i ve  measu res .  In

re sponse ,  t he  Mizuho group  for  exa mple ,  co mmi t t ed :

__to  s t r i c t l y  ab ide  by the  Ant imonopoly  Ac t  t o  pr event  i t se l f  f r om

in te r f e r ing  t he  managemen t  o f  i t s  cus tomers ;

__no t  t o  form exc lus ive  co rpo ra te  groups  and

__to  r ev i ew the  ope ra t ion  of  t he  corpora te  groups  fo rmed  wi th  the  banks  as

co re  and  cons ide r  t he  poss ib i l i t y  o f  t he i r  d i sso lu t ion  be fo re  the

consol ida t ion .

Consequent ly,  the  FTC concluded  tha t  t he  merge r  be tween  the  t h ree  ban ks (The

fo rma t ion  of  t he  Mizuho  Group)  wou ld  not  cons t i t u t e  a  v io la t i on  o f  t he

Ant imonopoly  Ac t .  The  FT C wi l l  pay  c lose  a t t en t ion  to  the  i mp le men ta t i on  o f

the  conso l ida t ion  and  t ake  s t r i c t  measure  aga ins t  pos s ib l e  v io l a t i ons .

Int roduct ion  of  in junc t i ve  r e l i e f  through c i v i l  l i t iga t ion

35.  Las t  yea r,  a  sys t em was  in t roduced  fo r  t he  f i r s t  t ime ,  unde r  wh ich  those  who

suffe r  f ro m unfa i r  t rade  p rac t i ce s  can  f i l e  a  su i t  wi th  a  cou r t  seekin g  in junc t i ve

re l i e f  aga ins t  an  An t imonopo ly  Act  v io la t ion .  T he  FT C has  b een  the  on ly

gove rnmen t  organi za t i on  to  c r ack  down  on  An t i monopoly  Ac t  v io l a t ions .  Under

the  sys t em,  however,  cou r t s  can  now dea l  wi th  such  cases  a s  p r iva t e  c iv i l  su i t s .

The  FT C has  p l ayed  a  l eading  ro l e  i n  i n t e rp re t i ng  and  en fo rc ing  the

Ant imonopoly  Ac t ,  bu t  cour t s  a r e  now be ing  r equ i r ed  to  ma ke  j udgmen t s  i n

such  cases .  By th i s  wa y,  i n  due  cour se  peop le 's  i n t e r es t  and  unde r s t and ing  o f

the  Ant i monopoly  Act  a re  expec t ed  to  i nc rease .  T he  sys te m wi l l  t ake  e ff ec t  i n

Apr i l  2001 .

II  Tasks  on  compet i t ion  pol icy.

36.  There  a r e  four  t a sks  o f  compe t i t i on  pol icy :

(1 )  P romot ion  of  the  IT  r evo lu t ion ;

(2 )  Deregu la t i on ,  par t i cu la r ly  p romot ion  of  compe t i t i on  i n  t he  pub l i c
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ut i l i t y  s ec tor ;

(3 )  Cons idera t ion  of  a mendmen t s  t o  t he  Ant imonopo ly  Ac t ;  and

(4 )  Advocacy o f  compe t i t i on  po l i cy.

Promot ion  of  the  IT  revolut ion

37.  Fi rs t ,  I  wou ld  l i ke  t o  desc r ibe  the  pro mot ion  o f  t he  IT  r evo lu t i on  and

co mpe t i t i on  pol icy.  The  IT  s t ra tegy  Counci l  adopted  the  “ IT  Bas i c  St r a t egy”  a t

the  end  of  l as t  year.  T hi s  p rovides  t ha t  t he  FT C shou ld  p l ay a  ro l e  i n

co mpe t i t i on  pol icy  r ega rd ing  the  IT  r evolu t ion ,  i nc lud ing  p reven t ion  o f

an t i compe t i t i ve  ac t i v i t i e s  i n  t he  t e lecommunica t i on  sec tor  and  es t ab l i shmen t

of  ru le s  on  e -co mmerce .  T he  FT C wi l l  deve lop  compe t i t i on  pol i cy  in  re sponse

to  t he  IT  r evo lu t ion  wi th  t he  eyes  on  i t s  fu tu re .

38 .  Fi rs t ,  t he  FT C i s  promot ing  compe t i t i on  pol icy  i n  the  t e l eco mmunica t ion

sec to r  t ha t  i s  bas i s  o f  t he  IT  revo lu t i on .  As  pa r t  of  the  e ffor t s  t o  en force  the

Ant imonopoly  Ac t ,  the  FT C ac t i ve ly  cove rs  and  c racks  down  on

an t i compe t i t i ve  ac t i v i t i e s  i n  t h i s  s ec tor.  The  FT C i s  de te rmined to  make  po l i cy

proposa l s  r ega rd ing  de regu la t i on  and  the  pro mot ion  o f  compe t i t ion  in  t he

te l ecommunica t i ons  sec to r.

39 .  The  ta sk  o f  e s t ab l i sh in g  a  h igh -speed  ne twork  i nf ra s t ruc tu re  i s  the  mos t

impor t ant  t ask  fo r  t he  Gove rnmen t  of  J apan  as  a  whole .  Las t  June ,  the  JFT C

pub l i shed  a  S tudy Group  r epor t  which  r a i sed  problems  on  th i s  ma t te r  and  made

proposa l s  o f  ways  to  p romote  compe t i t ion  in  t he  r eg iona l  t e l ecommunica t ions

marke t  t ha t  now su ffe r s  f rom the  bot t l e  nec k  in  t he  so -ca l l ed  “ las t  one  mi l e” .

More  spec i f i ca l l y,  t he  r epo r t  proposed  tha t  t r ansparency in  NTT

in te rconnec t ion  shou ld  be  ensu red ,  and  tha t  a  t e l ecommunica t ions  ne twork

ut i l i z i ng  new me thods  and  t echnologi es ,  such  a s  cable  TV  and  DSL,  shou ld  be

crea ted  as  subs t i t u t e s  for  t he  ne tworks  of  NTT regiona l  co mpanie s .  I t  ha s  a l so

poin t ed  out  the  r e s t ruc tu re  of  NTT  by e s t ab l i sh ing  the  hold ing  co mpany i s

insuff i c i en t  and  proposed  tha t  t he  NTT  hold ing  company shou ld  r educe  i t s

s t ake  in  t he  NTT  DoCoMo.

40.  These  p roposa l s  have  been  h igh ly  eva lua ted ,  and  had  a  huge  impact  on

di scuss ions  a t  t he  Min i s t ry  o f  Pos t s  and  Telecommunica t i ons  Counc i l  on

Telecommunica t i ons  and  the  ru l i ng  par t i es  Ad min i s t ra t i ve  Re fo rm Promot ion

Headquar t e r s .

41 .  As  to  examples  of  cases  aga ins t  an t icompe t i t i ve  ac t i v i t i es ,  t he  FT C i s sued  a

warning  to  NTT Eas t  a ga ins t  b locking  ent ry  i n to  t he  DSL serv i ce  marke t .
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42.  Secondly,  i n  o rde r  t o  ensu re  fa i r  t r ade  which  uses  i n fo rma t ion  t echno logy,

the  FT C has  been  makin g  va r ious  e ffor t s  to  add ress  coopera t ive  p rac t ice s  or

exc lus ive  p rac t i ce s  in  B  to  B  e -commerce  and  secure  adequate  provi s ion  o f

in fo rma t ion  and  exc lude  mi s l ead ing  adve r t i s emen ts  and  rep re senta t i ons  in  B  to

C e -co mmerce .

43 .  Thi rd ly,  l e t  me  touch upon  the  i n t e r face  o f  t he  Ant imonopoly  Ac t  w i th

in te l l ec tua l  p roper ty  r i gh t s  and  t echnologica l  s t andards  - -  w h ich  compr i se  the

bas i s  of  t he  IT  r evo lu t ion .  We  wou ld  l i ke  to  s t udy the  ma t t e r  by  ana lyz ing

spec i f i c  examples  of  p roblems  tha t  could  ra i s e  conce rns  under  the

Ant imonopoly  Ac t  and  exper iences  of  o ther  count r i es .

Promot ion  of  compet i t ion  in  the  publ i c  ut i l i t y  s ec tor s

44.  The  promot ion  o f  de regu la t ion  i s  one  of  t he  t op  p r ior i t y  t a sks  for  t he

Governmen t  o f  J apan  in  order  t o  promote  economic  r es t ruc tur ing.  In  pa r t i cu la r,

re fo rm o f  t he  r egu la t i ons  on  the  publ ic  u t i l i t y  s ec tor s  i s  an  impor tan t  t ask  i n

recen t  yea r s .

45 .  With  the  amendmen t  o f  the  Ant imonopoly  Ac t  i n  2000 ,  an  exempt ion  to  t he

Ant imonopoly  Ac t  for  t he  e l ec t r i c i t y  and  gas  bus iness  as  na tura l  monopo ly  was

abo l i shed ,  and  the  l aw  now appl i es  t o  such  bus ines s .  Regu la t ions  had  been

enforced  on  the  en t i re  bus ines s  ac t i v i t i e s  inc lud ing  p r i c ing  in  t h i s  s ec tor  i n  t he

na me  of  the  pro t ec t ion  o f  pub l i c  i n t e r e s t .  Fo r  example ,  gove rnmen t  au thor i t i es

in  cha rge  had  gua ran teed  r egiona l  monopoly  and  marke t  en t ry  had  been

res t r i c t ed  by  the  l i cense  sys te m.  As  a  r esu l t  o f  t he  ongo ing  r egul a to ry  r e for m,

however,  new marke t  en t ry  has  come  to  be  gr adual ly  per mi t t ed .  Howe ver,  s ince

incumbent  compan ie s  own  es sen t i a l  fac i l i t i e s ,  i t  i s  d i f f i cu l t  f or  newcomers  t o

en te r  t he  marke t  un les s  the y  have  access  t o  t hese  f ac i l i t i e s .

46 .  There fore ,  t he  FT C worked  out  gu ide l ine s  fo r  t he  f i r s t  t ime ,  j o in t l y  wi th  t he

Agency o f  Na tura l  Resources  and  Energy,  Min is t ry  o f  Economy,  Trade  and

Indus t ry  r ega rd ing  app ropr ia te  t r ansac t ions  of  e l ec t r i c i t y  and  gas  t ha t  a r e

cons i s t en t  wi th  t he  El ec t r i c i t y  Ut i l i t i es  Indus t ry  Law and  Gas  Ut i l i t i e s

Indus t ry  Law and  the  An t imonopo ly  Act .  Las t  au tumn ,  t he  Min is t ry  o f

Economy,  Trade  and  Indus t ry  i n t roduced  a  compe t i t i ve  b idd ing  sys t e m for

e l ec t r i c i t y  suppl ied  to  i t s  head  off ice  bui ld ing .  Fur the rmore ,  a  newcomer  - -  not

Tokyo  E lec t r i c  Power  –  won  the  b id ,  so  th i s  demons t r a t ed  to  no t  only  the

indus t ry  bu t  a l so  t he  gene ra l  pub l i c  t ha t  t he  e l ec t r i c  power  sec tor  has  been

l i be ra l i zed .
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Prepara t ions  to  amend  the  Ant imonopo ly  Ac t

47.  The  cur rent  An t imonopo ly  Act  was  enac ted  in  1947 ,  and  has  s ince  been

amended severa l  t i mes .  T he  l a rges t  a mendmen t  was  made  in  1977 .  T he  sys te m

of  su rcharges  and  measures  aga ins t  monopo ly  and  o l igopo ly  were  in t roduced

under  the  amendmen t  i n  1977 .  A  qua r t e r  cen tur y  has  pas sed  s i nce  the  1977

amendmen t s .  When  a  t o t a l  ban  on  hold ing  co mpanie s  was  l i f t ed  in  1996 ,  i t  was

provided  tha t  t he  Ant i monopoly  Ac t  would  be  rev i ewed f i ve  yea r s  l a t e r.  –  tha t

means  next  yea r.  T herefo re ,  t he  FT C wi l l  re search  the  s i tua t ion  o f  hold ing

co mpanie s  e s t ab l i shed  s ince  1996  and  the i r  bus ines s  ac t iv i t i e s  and  cons ide r  t he

poss ib l e  amendmen t s  t h i s  year.

48 .  In  so me  cases ,  o ff ic ia l s  of  go ve rn men ta l  organ i za t i ons  t ha t  ho ld  a  pub l i c

b id  a re  deep ly  involved  in  b id -r igging .  Off i c i a l s  o f  gove rnmen ta l  orga n i za t i ons

tha t  a r e  i nvo lved  in  b id -r igging  a re  subj ec t  t o  c r imina l  puni shmen ts  fo r  a id ing

and  abe t t i ng  the  c r ime .  However,  s i nce  the  An t imonopoly  Ac t  app l ie s  on ly  to

behavior  of  bus inesses ,  measu res  canno t  be  t aken  unde r  t he  l aw a ga ins t

gove rnmen ta l  organi za t ions .  I f  the  FT C f inds  i n  t he  p roces s  o f  in ves t i ga t i on

tha t  the  way of  p lac in g  o rde rs  by  go ve rnmen ta l  o rgan i za t i ons  ma ke  i t  ea sy  for

b idde rs  t o  commi t  i l l e ga l  conduct ,  i t  s t r ongl y  u rges  the  organ i za t i ons

conce rned  to  rec t i f y  the  p rob le ms  and  preven t  such  conduc t .  In  re sponse ,  t he

gove rnmen ta l  organi za t ions  r ec t i f y  the  prob l ems  and  r epor t  t o  t he  FT C.

49.  However,  t he se  ac t s  by  o ff ic ia l s  of  the  gove rnmen ta l  o rgani za t i ons  t ha t

p l ace  order s  i s  ca l l ed  “k anse i  d ango”  o r  “bu reaucra t -organ ized  b id -r iggin g” .

The re  a r e  moun t ing  ca l l s  for  l eg i s l a t ion  tha t  provides  for  measures  aga ins t

gove rnmen ta l  off ic ia l s  who  organ ize  b id -r iggin g .  T he  ru l i ng  par t y  i s  poi sed  to

cons ider  such  l eg i s l a t i on  because  i t  does  no t  only  i nvo lve  the  An t imonopo ly

Act .

Internat iona l  coopera t ion  and  advocacy  of  the  Ant imonopoly  Ac t

50.  As  a  re su l t  of  t he  g loba l i za t i on  of  bus ines s  ac t i v i t i es ,  t her e  have  been  cases

tha t  v io la te  co mpe t i t ion  laws  of  mul t i p l e  j u r i sd i c t i ons ,  such  as  in t e rna t iona l

ca r t e l s  and  merge r s  ac ross  na t iona l  borders .  So  i t  i s  impor tan t  to  coopera t e

among co mpe t i t i on  au thor i t i e s .  In  addi t i on  t o  mul t i l a t e r a l  consu l ta t i ons  a t  t he

OECD and  o ther  f r ameworks ,  t he  Gove rn ment  of  J apan  ente red  in to  a  b i l a t e r a l

an t i monopo ly  coope ra t ion  agreemen t  wi th  t he  Gove rn ment  o f  t he  Uni t ed  St a te s

in  Octobe r  1999 .  The  Govern ment  o f  J apan  i s  a l so  nego t ia t i ng  a  s imi l a r
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agreemen t  wi th  t he  European  Communi t i es .

51 .  Fi f t y  year s  have  passed  s i nce  the  Ant imonopoly  Ac t  was  enac ted  in  1947 .

Compe t i t i on  po l i cy  has  gr adua l l y  come  to  be  recogn i zed  a s  a  p i l l a r  of  J apan 's

bas i c  economic  po l i cy.  Unfo r tuna te ly,  howe ver,  I  can ' t  s ay  tha t  the

Ant imonopoly  Ac t  has  t aken  root  th roughou t  J apan .

52 .  We wou ld  l i ke  t o  make  fur the r  e ffo r t s  so  tha t  people  f ee l  t he i r  l i f e  has

become  r i cher  and  more  conven ien t  t hrough  spec i f i c  cases  o f  compe t i t i on  and

tha t  compe t i t i on  pol icy  and  l aws  t ake  f i r m roo t  i n  J apan .


