Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

Part I: Overview of the Parties

Korean Air Lines Co., Ltd. (JCN 6700150004988) and Asiana Airlines Inc. (JCN
7700150000045) are both companies headquartered in the Republic of Korea that
are primarily engaged in the international air passenger transport business and the
international air cargo transport business.

The table below presents abbreviations of relevant terms used in this document;
the items in the left-hand column shall be referred to using the corresponding words
and phrases in the right-hand column.

Left-hand column Right-hand column
Korean Air Lines Co., Ltd. Korean Air
A group of companies that have already formed an in-
tegral relationship with Korean Air as the ultimate Korean Air Group
parent company
Asiana Airlines Inc. Asiana Airlines

A group of companies that have already formed an in-
tegral relationship with Asiana Airlines as the ultimate | Asiana Airlines Group
parent company

A group of companies comprised of Korean Air and
Asiana Airlines

A group of companies comprised of Korean Air Group
and Asiana Airlines Group

Parties

Parties Group

Part II: Outline of this Case and Applicable Provisions

This case involves a plan by Korean Air to acquire more than 50% of the voting
rights of Asiana Airlines stock (hereinafter referred to as the “Action”).

The applicable provision is Article 10 of the Antimonopoly Act.

In this case, the Japan Fair Trade Commission (hereinafter referred to as the
“IFTC”) reviewed all the businesses operated by the Parties Group that were in com-
petitive or transactional relationships. The following is a detailed description of the
results of the review of a horizontal business combination in the international air
passenger transportation business and the international air cargo transportation
business between Japan and South Korea, which was considered to have a relatively
large impact on competition.

Part III: Background of the Case

On November 16, 2020, the Parties publicly announced their plans for the Action,
and since January 2021, the Parties voluntarily submitted to the JFTC a succession of
written opinions and materials arguing that the Action could not be said to substan-
tially restrain competition.

The JFTC scrutinized the contents and materials relating to the said written opin-
ions voluntarily submitted by the Parties Group and also requested the Parties Group
to submit their internal materials (e.g., materials related to the Action used at various
meetings of the Parties Group’s, such as the board of directors and other meetings,
and internal materials related to the analysis of competition). The submitted internal



materials were also examined closely. Additionally, questionnaire surveys and inter-
views with competitors and users were conducted.

At the request of the Parties Group, the JFTC exchanged views with the Parties
Group on several occasions.

Subsequently, on January 24, 2024, Korean Air submitted a written notification of
a plan for the Action pursuant to the provisions of the Antimonopoly Act, and the
JFTC received the notification and initiated the phase 1 review. The JFTC proceeded
with its review of the impact of the Action on competition based on the said written
notification of the plan and the written opinions and materials submitted by the Par-
ties Group arguing that the Action would not substantially restrain competition, as
well as the Parties Group’s internal documents, questionnaires and interviews with
competitors and users, the results of economic analysis, and other factors.

The Action was/has been also reviewed by overseas competition authorities and
the JFTC conducted the review while exchanging information with the Australian
Competition and Consumer Commission, the U.K. Competition and Markets Author-
ity, the U.S. Department of Justice, the European Commission, the Korea Fair Trade
Commission, and the State Administration for Market Regulation of China.

Part IV: International Air Passenger Transportation Business
1. Definition of particular field of trade, etc.
(1) Overview of international air passenger transportation business, etc.
A. Overview of international air passenger transportation business

and commercial distribution

“Air passenger transportation business” means the business of transporting
passengers for a fee using aircraft to meet the demand of others, and “inter-
national air passenger transportation business” means air passenger trans-
portation business between points in Japan and points outside Japan or be-
tween various places outside Japan (see Article 2, paragraphs 18 and 19 of
the Civil Aeronautics Act (Act No. 231, 1952)). Hereinafter, a service involv-
ing the transportation of passengers for a fee by aircraft in response to cus-
tomer demand is referred to as “air passenger transportation service.”

Air carriers that provide air passenger transportation services sell tickets
for their flights directly to users or through travel agencies. In some cases,
airline tickets are sold to tour companies and travel agencies that handle
group tours, etc. Users of air passenger transportation services include not
only travelers but also business travelers on business trips.

B. Full-service carriers (FSCs) and low-cost carriers (LCCs)
Airlines that provide air passenger transportation services are classified
into two types: Full-service carriers (FSCs) and Low-cost carriers (LCCs). An
overview of each type is provided below.

(a) Overview of FSCs
FSCs are airlines that provide conventional services, including offering
multiple seat classes such as first, business, and economy, providing in-
flight meals and beverages, baggage storage, lounges, and other services
associated with air passenger transportation services, including com-
pensation in the event of a flight cancellation and allowing ticket refunds.



FSCs are also called network carriers because they operate a complex
route network that includes short-haul, medium-haul, and long-haul
flights, as well as connecting flights. The airports used by FSCs are often
the major airports in each country. Many FSCs have adopted a business
model in which a base airport (hub) is the center of their operations and
airports in domestic and international cities are connected like the
spokes on a bicycle, attracting passengers to the base airport and trans-
porting large numbers of passengers by large aircraft to airports in do-
mestic and international cities. To accommodate operations on a variety
of routes with different operating distances and demand, FSCs use a wide
variety of aircraft with different sizes.

FSC fares are higher than LCC fares which mean that the cost of operat-
ing an aircraft is higher for FSCs than for LCCs, owing to the following
factors,: FSCs often use larger aircraft with more spacious seats than
LCCs; they include in their fares various services incidental to air passen-
ger transportation services, such as the provision of in-flight meals and
beverages, baggage storage, and lounges; they have to schedule flights in
consideration of connections between arrival and departure flights for
the convenience of connecting passengers, which makes it difficult to im-
prove the efficiency of aircraft operations; FSCs have higher training
costs for flight crews and cabin crews to work on various types of air-
crafts; and FSCs incur high airport usage fees due to the use of major air-
ports.

FSCs also offer a unique point service called a frequent flyer program,
which allows users to use the points (miles) they have accumulated by
flying a particular airline (or an airline that has entered into an alliance
with that airline), using a credit card affiliated with that airline, etc., to
obtain the desired ticket without paying the fare. While a frequent flyer
program provides an incentive for users to continue to use a particular
airline, the airline incurs costs to maintain the frequent flyer program
and operating network.

As described above, in addition to air passenger transportation services,
FSCs provide various services incidental to air passenger transportation
services, while fares are set at a relatively high level that incorporates the
costs required to provide these services. The target users are mainly
business travelers and tourists who require flexibility to accommodate
sudden schedule changes or cancellations and are willing to pay for these
services.

(b) Overview of LCCs

LCCs are airlines that provide low-cost air passenger transportation
services by thoroughly reducing costs through simplification of various
services traditionally provided in conjunction with air passenger trans-
portation services and streamlining of operations. Specifically, the airline
adopts a business model of reducing operating costs and increasing prof-
itability by maximizing the number of seats per aircraft through narrow-
ing seat spacing, charging for in-flight meal service, limiting reservation
changes and cancellations, and reducing ticket sales costs (sales commis-
sions to travel agencies, etc., and costs to establish and maintain local



subsidiaries and branches) through direct sales centered on the com-
pany website, reducing maintenance costs and training costs for flight
crews, etc.,, through the use of a single fleet of aircraft and by operating
aircraft more efficiently by minimizing the time spent on the ground and
conducting high-frequency flights.

Additionally, in terms of reducing the cost of accommodation for flight
crew and cabin crew, which is one of the ways to reduce operating costs,
LCC routes are generally determined in consideration of the flight time
zone that allows a crew member departing from the base airport to make
a round-trip flight and return to the base airport within the daily flight
time limit specified in the flight rules and regulations, meaning that the
routes are mainly short-distance routes, covered in a five-hour one-way
trip. Accordingly, the aircraft fleet will also consist mainly of small air-
craft suitable for short-haul flights.

In general, LCCs do not offer frequent flyer programs.

As described above, LCCs are able to operate at low fares by minimizing
operating costs and increasing the number of seats to reduce the cost per
aircraft seat, and their target user group is mainly budget tourists who
accept simplified service in favor of cheaper fares.

By providing low-cost air passenger services through the thorough cost
reductions described above, LCCs have grown by attracting a new group
of low-cost-oriented users who had not previously used FSCs.

C. Process leading up to airlines’ start of operations and coordinati-
on of arrival and departure slots

(a) Process leading up to airlines’ start of operations

Since the governments of Japan and South Korea agreed on an open
skies policy*1, in 2010, airlines can, in principle, freely fly into and out of
airports in Japan and South Korea, except for Tokyo International Airport
(hereinafter referred to as “Haneda Airport”) and Gimpo International
Airport (hereinafter referred to as “Gimpo Airport”), which are excluded
from this agreement. However, if an airline were to fly into a Japanese
airport, it would need to acquire authorization under the Civil Aero-
nautics Act. In addition, at certain congested airports, requests for arrival
and departure (slots*2) on a desired day of the week and during a de-
sired time period are adjusted and allocated (hereinafter referred to as
“slot adjustments”) by the slot coordinator described in (b) below.
Therefore, it is not always possible to operate at the desired time.

In Japan, Haneda Airport and Narita International Airport (hereinafter
referred to as “Narita Airport”), Kansai International Airport (hereinafter
referred to as “Kansai Airport”), Fukuoka Airport, New Chitose Airport,
and Chubu Centrair International Airport, listed in Table 1, are desig-
nated as congested airports by the International Air Transport Associa-
tion (IATA*3). (However, congestion levels are assigned according to the
degree of congestion, with Haneda, Narita, Kansai, and Fukuoka airports
designated as congestion level 3 and New Chitose and Chubu Centrair
International Airports as congestion level 2.) These airports are subject
to the adjustment of arrival and departure slots, with the exception of



Chubu Centrair International Airport.

In South Korea, it is also necessary to obtain authorization under South
Korean domestic law to enter airports; Gimpo Airport and Incheon Inter-
national Airport (hereinafter referred to as “Incheon Airport”) are desig-
nated as congested airports (congestion level 3); thus, similar slot adjust-
ments are made for arrivals and departures.

Meanwhile, between Haneda Airport and Gimpo Airport, which are not
subject to the open skies policy, Japanese and South Korean airlines are
allowed to operate six round trips each per day (two of which are be-
tween Haneda Airport and Gimhae International Airport (Busan))
through consultations between the Japanese Ministry of Land, Infra-
structure and Transport and the South Korean aviation authorities (in-
ter-airport authority consultations). The decision as to which airline will
be allocated this transportation concession is left to the discretion of the
two governments. The companies that have been allocated transporta-
tion concessions will apply for specific slots at Haneda Airport and
Gimpo Airport, respectively, and will have their slots adjusted accord-

ingly.

1 “Open skies policy” refers to the mutual elimination of restrictions on
the number of companies, routes, and flights between two countries.
This will allow airlines to open new routes or increase the number of
flights in an elastic manner according to demand.

2 According to the materials by the Ministry of Land, Infrastructure,
Transport and Tourism, a slot is not defined by law, but is an oppor-
tunity for an aircraft to use the airport, air navigation facilities, control
security, etc. concerned each time it takes off from or lands at the airport
(source: June 2019, Haneda Departure and Arrival Slot Allocation Crite-
ria Study Subcommittee (5th Meeting) Document 1, p. 4), and refers to
specific arrival and departure times at specific airports on specific days
of the week that are allocated to air carriers.

3 The International Air Transport Association (IATA) is an association of
the world’s air transport-related companies and is responsible for mak-
ing decisions on matters concerning transportation operations.

(b) Slot adjustment process

As described in (a) above, each airport in the two countries is classified
into three levels, Levels 1-3, according to congestion levels, with slot ad-
justments conducted at airports with a congestion level of Level 2 and
above (such slot adjustments are conducted at each airport in each coun-
try around the world). Table 1 shows the classification of congestion lev-
els at major Japanese airports and the slot coordinator.

Table 1: Congested airports, congestion levels, and slot coordinators in

Japan
: Conges- Airport Name Slot coordinator
tion Level
Level 3 Han.eda Alrport ]zflpan Schedule Coordi-
Narita Airport nation




Kansai Airport (JsC)*4
Fukuoka Airport
New Chitose Airport
Level 2 Chubu Centrair Interna-
tional Airport

Others (including Naha
Airport)

None

Level 1 None

As shown in Table 1, for Haneda, Narita, Kansai, Fukuoka, and New Chi-
tose airports, Japan Schedule Coordination (JSC), a neutral third-party
organization, is responsible for adjusting arrival and departure slots for
the summer schedule (late March to late October) and winter schedule
(late October to late March) in accordance with the IATA guidelines. Un-
der the guidelines, the following priority order will be used to adjust slots
at congestion level 3 airports: *5

(1) Same slots as existing airline flights (Historic*6)

(2) Time slot change for flights operated by existing carriers (Historic
change)

(3) Flights operated by new airlines (New entry)

() Increased flights by existing airlines.

4 Japan Schedule Coordination (JSC) is an organization under the Ja-
pan Aeronautic Association (JAA), which is responsible for the coordi-
nation of slots at congested airports in Japan. JSC exists within the JAA,
which is not affiliated with either the airlines or the airport compa-
nies, thereby ensuring its independence and neutral, impartial, and
transparent coordination (See: https://www.schedule-coordina-
tion.jp/jpn/). An agency that performs this type of coordination work
is also called a slot coordinator.

5 Although New Chitose Airport is a congestion level 2 airport, the ease
of securing slots for increased flights is not much different from conges-
tion level 3 airports, as JSC adjusts slots in accordance with IATA guide-
lines.

6 “Historic” refers to the priority given to coordinate arrivals and depar-
tures with respect to slots. To make effective use of valuable slots at
congested airports, if the utilization rate of slots allocated to an airline
falls below 80%, the airline will no longer be able to obtain historic slots
for the same time period in the following year. This rule, which was es-
tablished based on the international arrival and departure quota ad-
justmentrules set by IATA, is called the use it or lose it rule (“U/L rule”).

(2) Scope of services

As described in (1) A above, international air passenger transportation ser-
vices cater to the carriage of passengers between points in Japan and points out-
side of Japan or between places outside of Japan for a fee, using aircraft to meet
the demand of others. In this case, the scope of services has been defined as “in-
ternational air passenger transportation services.”

As described in (1) B above, while operators of international air passenger
transportation services are divided into FSCs and LCCs according to differences



(3)

(4)

in various services incidental to air passenger transportation services provided
to passengers, etc., for passengers as users, their requirement is to arrive at their
destinations within a reasonable time, and in this respect, the two types of op-
erators are considered to have a certain degree of demand-side substitutability.
Further, since Japan-South Korea routes are short-distance flights, the impact of
differences in the levels of various services that accompany air passenger
transport services is considered to be relatively small. Therefore, both type of
operators were defined as the same scope of services.

However, FSCs and LCCs are differentiated to a certain degree in terms of ser-
vice level and price range; therefore, the degree of competitive constraint from
LCCs against FSCs (relatively weak compared to the competitive constraint be-
tween FSCs) was taken into consideration when considering the impact of the
Action on competition as described in 3 below. These differences between FSCs
and LCCs were also considered while assessing the remedial measures pro-
posed by the Parties (hereinafter referred to as the “Remedy”).*7

7 Both of the Parties are FSCs, and both of the Parties Group have LCCs.

Geographic scope

In this case, a geographic scope was defined for each route (round trip) that
originates and terminates at a specific departure airport (origin) and arrival air-
port (destination). Based on the operation status, etc., of the Parties Group, the
following 10 routes for which both of the Parties Group own slots and operate
passenger flights were examined in this case: Tokyo-Seoul, Osaka-Seoul, Sap-
poro-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Okinawa-Seoul, Tokyo-Busan,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan (these 10 routes are herein-
after referred to as the “10 overlapping routes”).

Since airports located in the same city or its vicinity are substitutable options,
they were defined as being in the same geographic scope. Specifically, Narita
and Haneda airports, as well as Incheon and Gimpo airports, are located rela-
tively close to the center of each city (Tokyo or Seoul), less than 100 kilometers
from each other, so they are defined as the same geographic scope (“Tokyo” for
Narita and Haneda airports, “Seoul” for Incheon and Gimpo airports). *8

8 In addition to the Kansai International Airport, Osaka Prefecture has the
Osaka International (Itami) Airport, but since there are no direct flights be-
tween Japan and South Korea at this airport, “Osaka” does not include Osaka
International (Itami) Airport in the definition.

Assumptions for consideration in the review of this case

As the COVID-19 pandemic has had a particularly large impact on the market
environment in the international air passenger transportation business, the re-
view of this case was conducted based on a market environment that excludes
the impact of COVID-19, and the market environment in 2019, before the spread
of COVID-19, was used as the premise for the review as a similar market envi-
ronment. Changes in market conditions after that year (e.g., competitors’ oper-
ating status), which are expected to continue even if the impact of COVID-19 is
no longer significant in the future, are to be considered separately.



(5) Form of business combination
Since both of the Parties Group provide international air passenger transpor-
tation services within the geographic scope defined in (3) above, this case con-
stitutes a horizontal business combination with regard to such services.

2. Applicability of Safe-Harbor criteria
The market shares (based on the number of passengers) of the 10 overlapping
routes in 2019 are shown in Table 2 through Table 11, respectively, and none of them
falls under the Safe-Harbor criteria*9 for a horizontal business combination.
Therefore, the JFTC examines in 3 below whether the Action leads to a substantial
restraint of competition.

Table 2: Market share of the Tokyo-Seoul route*10 (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 30%
2 Korean Air Group Approx. 25%
3 Company A and Company B Approx. 10%
4 Company C Approx. 10%
5 Company D Approx. 10%
6 Company E Approx. 5%
7 Company F Approx. 5%
8 Company G 0%-5%
Total 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,400
HHI increments: 1,500

Table 3: Market share of Osaka-Seoul route (2019)
Rank Company Name Market Share
1 Korean Air Group Approx. 30%
2 Asiana Airlines Group Approx. 25%
3 Company H Approx. 20%
4 Company | Approx. 10%
5 Company ] Approx. 10%
6 Company K Approx. 5%
Total 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,600

HHI increments: Approx. 1,500

Table 4: Market share of Sapporo-Seoul route (2019)

Rank Company Name Market Share
1 Korean Air Group Approx. 35%
2 Asiana Airlines Group Approx. 20%
3 Company L Approx. 20%
4 Company M Approx. 10%
5 Company N Approx. 10%
6 Company O Approx. 5%




Total | 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,700

HHI increments: Approx. 1,400

Table 5: Market share of Nagoya-Seoul route (2019)

Rank Company Name Market Share
1 Company P Approx. 35%
2 Korean Air Group Approx. 25%
3 Asiana Airlines Group Approx. 25%
4 Company Q Approx. 20%
Total 100%

Combined market share and rank: Approx. 50%, 1st rank

HHI after the Action: Approx. 3,700

HHI increments: Approx. 1,200

Table 6: Market share of Fukuoka-Seoul route (2019)

Rank Company Name Market Share
1 Korean Air Group Approx. 40%
2 Asiana Airlines Group Approx. 20%
3 Company R Approx. 20%
4 Company S Approx. 10%
5 Company T Approx. 10%
Total 100%

Combined market share and rank: Approx. 60%, 1st rank

HHI after the Action: Approx. 4,000

HHI increments: Approx. 1,500

Table 7: Market share of Okinawa-Seoul route (2019)

Rank Company Name Market Share

1 Asiana Airlines Group Approx. 25%
2 Korean Air Group Approx. 25%
3 Company U Approx. 15%
4 Company V Approx. 15%
5 Company W Approx. 10%
6 Company X Approx. 10%

Total 100%

Combined market share and rank: Approx. 50%, 1st rank

HHI after the Action: Approx. 3,100

HHI increments: Approx. 1,200

Table 8: Market share of Tokyo-Busan route (2019)

Market Share

Rank Company Name

1

Asiana Airlines Group

Approx. 30%

2 Company Y Approx. 30%
3 Korean Air Group Approx. 25%
4 Company Z Approx. 15%

Total 100%




Combined market share and rank: Approx. 55%, 1st rank
HHI after the Action: Approx. 4,200
HHI increments: Approx. 1,500

Table 9: Market share of Osaka-Busan route (2019)

Rank Company Name Market Share

1 Asiana Airlines Group Approx. 30%
2 Korean Air Group Approx. 25%
3 Company AA Approx. 20%
4 Company BB Approx. 10%
5 Company CC Approx. 10%
6 Company DD 0%-5%

Total 100%

Combined market share and rank: Approx. 55%, 1st rank
HHI after the Action: Approx. 3,700
HHI increments: Approx. 1,600

Table 10: Market share of Sapporo-Busan route (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 45%
2 Korean Air Group Approx. 30%
3 Company EE Approx. 15%
4 Company FF Approx. 10%
Total 100%

Combined market share and rank: Approx. 75%, 1st rank
HHI after the Action: Approx. 6,000
HHI increments: Approx. 2,800

Table 11: Market share of Fukuoka-Busan route (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 60%
2 Company GG Approx. 25%
3 Korean Air Group Approx. 15%
Total 100%

Combined market share and rank: Approx. 75%, 1st rank
HHI after the Action: Approx. 6,200
HHI increments: Approx. 1,900

9 The “Guidelines to Application of the Antimonopoly Act Concerning Re-
view of Business Combination” (May 31, 2004, the JFTC: hereinafter re-
ferred to as the "Guidelines"), 1 PartIV.1 (3)above states that with respect
to a horizontal business combination, @ ifthe Herfindahl-Hirschman index
(HHI: an index of the concentration ratio of the market, calculated as the
sum of the squares of the market shares of each business operator in a cer-
tain field of trade) after the business combination is 1,500 or less, @ if the
HHI after the business combination is between 1,500 and 2,500 and the in-
crement of HHI is 250 or less, or @ if the HHI after the business combina-
tion is greater than 2,500 and the increment of HHI is 150 or less, then it is

10



normally considered that the effect of a horizontal business combination
may not be substantially to restrain competition in any particular field of
trade. These criteria are called the “Safe Harbor criteria.”

10 As a general rule, the percentages are stated in increments of 5%, such as
“approximately 30%” for 27.5% and above and 32.5% and below. Thus, the
total value is not necessarily 100. The same applies hereinafter.

3. Impact of the Action on competition
(1) Substantial restriction on competition through unilateral conduct
A. Positions of the Parties Group and competitors and the

conditions of competition in the market, etc.

With regard to 7 routes out of the 10 overlapping routes, (namely, Osaka-
Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-
Busan, and Fukuoka-Busan), @ the combined market share of the Parties
Group after the Action will be as high as approximately 50%-75% and the
Parties will be ranked first in terms of market share, with a large gap from
the second-ranked competitors and below; @ in particular, for the Seoul
routes (excluding Tokyo-Seoul), only the Parties Group operates FSCs, so
competition between FSCs will be completely lost after the Action (the com-
petitive closeness between FSCs is important as a competitive constraint and
because there is a definite difference between FSCs and LCCs in fares and ser-
vice levels, the competitive constraint from LCCs against FSCs is relatively
weak; thus, the disappearance of competition between FSCs has a large im-
pact on competition on these routes); (3) although some of the competitors
are planning to increase the number of flights, the market share situation be-
tween the Parties Group and the competitors will not change significantly be-
cause the Parties Group is also planning to increase flights; thus, the JFTC
finds that the competitive constraint from the competitors will be limited.

B. Entry

(a) Institutional barriers to entry

As stated in 1(1)C(a) above, Haneda Airport and Gimpo Airport are not
subject to the open skies policy, and airlines may not freely fly into and
out of these airports.

In addition, there are restrictions on arrival and departure slots for
many Japanese and South Korean airports associated with the overlap-
ping routes. Specifically, the Haneda, Narita, Kansai, Fukuoka, Gimpo, and
Incheon airports, which are designated as congestion level 3 airports,
and the New Chitose Airport, as a congestion level 2 airport, need to have
their slots adjusted when entering congested time slots, etc. For conges-
tion level 3 airports, as described in 1(1)C(b) above, the priority for New
entry is subordinate to that of Historic and Historic change.

However, the existence of slot adjustment may not be a barrier to entry
for congestion level 3 airports, as there have been several cases of entry
in the past.

(b) Practical barriers to entry
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For an airline to enter a particular new route, in addition to securing
slots, the airline must make arrangements such as securing aircraft, co-
ordinating flight crew and cabin crew, and selecting a contractor for
ground operation services at the origin and destination airports. While it
is difficult to make a generalized argument about the high or low barriers
to entry because of these arrangements as their difficulty level varies de-
pending on the circumstances of each operator seeking to enter the mar-
ket, these arrangements are at least not recognized as barriers to entry
that are generally restrictive to international air passenger carriers that
are already operating other routes.

(c) Degree of substitutability

In air passenger transportation, the demand of passengers is to arrive
at their destination within a reasonable time, and the differences be-
tween operators in this respect are small.

Regarding the difference between FSCs and LCCs, if the same type of
airline as an existing airline on the route in question enters the market
(e.g., the existing airline is an LCC and a new LCC enters the market), the
difference in fare and service level is relatively small, so substitution is
possible without problems.

However, given that there are certain differences in fares and service
levels between FSCs and LCCs as described in 1(1)B above, even if an LCC
enters the market, its substitutability with FSCs will be limited.

(d) Degree of potential for entry

Several LCCs have entered the Tokyo-Seoul route since 2019, the year
on which this review is based.

According to the results of a survey conducted by the JFTC on airlines,
for routes other than the Tokyo-Seoul route, assuming that demand re-
covers to the same level as before the COVID-19 pandemic and that the
Parties Group alone raises fares by about 5%-10%, no airlines specifi-
cally responded that they would consider entering the route within a cer-
tain period of time (roughly within two years) from the time of respond-
ing to the survey.

(e) Summary
Based on the above, the JFTC finds that there is competitive pressure
from entry for the Tokyo-Seoul route, where there has actually been mar-
ket entry since 2019, but not for the other routes, since there is no real-
istic possibility of market entry on those routes.

C. Competitive pressure from adjacent markets
Since all Japan-South Korea routes are short-haul flights, there is no evi-
dence of competitive pressure from transiting flights. In addition, there are
no other circumstances that suggest competitive pressure from adjacent
markets.

D. Competitive pressure from users
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There is no evidence of competitive pressure from users in any of these
routes.

E. Management situation of the Parties Group

The Parties argued that Asiana Airlines’ business performance was deteri-
orating; that Asiana Airlines, as one of the Parties, could not find a noncom-
petitive buyer to replace Korean Air, given that its business performance was
further deteriorating owing to the spread of COVID-19; and that a flexible de-
cision should be made considering the risk of business failure of Asiana Air-
lines and the impact on consumer convenience and maintenance of interna-
tional exchange on Japan-South Korea routes. In the review of this case, the
JFTC determined that the said assertion by the Parties is not an explicit as-
sertion of facts, etc. falling under B.(a)*11 and (b)*12 of Part IV.2(8) above
(Financial Conditions of the Parties Group) of the Guidelines. Even if a claim
based on the relevant section of the Guidelines were made by the Parties, it
cannot be accepted for the following reasons:

*  After reviewing the financial data for Asiana Airlines (non-consoli-
dated) submitted by the Parties for the third quarter of 2022, the JFTC
found that the performance of the international passenger and cargo
divisions had improved significantly and it was unclear that Asiana
Airlines was likely to go bankrupt and exit the market in the near fu-
ture.

* There is possibility of the existence of a buyer to replace Korean Air
that is less competition-restrictive and It is not impossible that there
are buyers who would have a lesser impact on competition than the
Action.

11 When a party to the combination has recorded continuous and signifi-
cant ordinary losses or has excess debt or is unable to obtain finance for
working capital and it is obvious that the party would be highly likely to
go bankrupt and exit the market in the near future without the business
combination. Moreover, it is difficult to find any business operator that
can rescue the party with a combination that would have less impact on
competition than the business operator that is the other party to the com-
bination.

12 When the performance of a business department of a party to the com-
bination is extremely poor such as recording continuous and significant
losses and it is obvious that the party would be highly likely to exit the
market in the near future without the business combination. Moreover, it
is difficult to find any business operator that can rescue the business de-
partment with a combination that would have less impact on competition
than the business operator that is the other party to the combination.

F. Results of economic analysis

(a) Overview
With respect to the air passenger transportation business, the JFTC out-
sourced outside experts to conduct two economic analyses.*13 Specifi-
cally, it conducted (1) a price analysis (see (b)a) below; confirmation of
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the robustness*14 of the regression analysis results on the impact of the
number of operators in the market on fares submitted by the Parties
Group) and (2) an analysis of price increase incentives using GUPPI*15
(see (b)b) below; review of the presence or absence of a price increase
incentive after this Action by calculating GUPPI). As a result, the results
of the regression analysis submitted by the Parties Group, which stated
that “the number of operators in the market will not affect fares unless
the number of operators decreases from two to one,” were not robust,
and the analysis showed that there is a price increase incentive for at
least one of the Parties on 8 of the 10 competing routes.

The JFTC outsources economic analysis to outside experts as necessary,
such as when it is necessary to conduct advanced economic analysis in
light of the importance and complexity of a business combination case.
In this case, given the complexity of the aviation industry and other fac-
tors, the JFTC decided to outsource the economic analysis to an outside
expert; it engaged the services of UTokyo Economic Consulting Inc.
(UTEcon). In selecting the contractor, the JFTC concluded a negotiated
contract with UTEcon, which submitted the best proposal through a plan-
ning competition.

“Robustness” meaning that even if the assumptions are changed slightly,
the estimated results do not differ significantly.

Gross Upward Pricing Pressure Index (GUPPI) is an index used to eval-
uate whether and to what extent there is an incentive to raise prices
through business combinations, and generally, a GUPPI value exceeding
5% is considered to indicate an incentive to raise prices. The GUPPI,
which represents an incentive for Company A to raise its price due to the
business combination of Company A and Company B, is defined as “di-
version ratio from Company A to Company B x ((Company B’s price -
Company B’s marginal cost) / Company B’s price) x Company B’s price /
Company A’s price.” In the international air passenger transportation
business, the GUPPI value for the FSCs of one Party was calculated by
adding together the GUPPI for diversion from FSCs of one Party to FSCs
of the other party and the GUPPI for diversion from FSCs of one party to
the LCCs of the other party.

The “diversion ratio” in the GUPPI formula refers to the percentage of
the volume of demand for one good or service that is transferred from
the other good or service out of the volume of lost demand for the other
good or service because of a price increase of the other product or service.
It is an indicator used to evaluate the degree of competition among dif-
ferentiated firms or goods or services. In addition, “marginal cost” refers
to the cost required to provide one additional unit of goods or services.

(b) Details

a) Price analysis
First, the following three methods were used to confirm whether
the result of the economic analysis that “the number of operators in
the market will not affect fares unless the number of operators de-
creases from two to one”, obtained from the regression analysis*16
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using the fare data submitted to the JFTC by Parties Group and the
number of operators on each route, was robust. The results showed
that the economic analysis by the Parties Group was not robust.

16 Specifically, the results of a linear regression model estimating
the percentage of fare reduction when one more operator is added
in the market showed that an increase in the number of operators
does not have a significant effect on fares. A method called spline
regression analysis, involving estimation using dummy variables
(a dummy variable is a variable that is “1” if a condition is met and
“0” if itis not met) for each number of operators, showed that fares
would fall by about 6% if the number of operators in the market
increased from one to two, but there was no significant fall in fares
when the number of operators increased from two to three or
from three to four (the coefficients were positive and not statisti-
cally significant).

In conducting the economic analysis, the Parties Group out-
sourced the work to an economic consulting firm other than
UTEcon, which was commissioned by the JFTC.

a Analysis including excluded data

In the economic analysis by the Parties Group, routes with an av-
erage of less than 24 monthly flights and routes with 5 or more
competitors were excluded from the analysis data. Therefore, as a
first approach, the JFTC conducted an analysis including these fac-
tors and showed that the number of operators affects the FSC fares
of the Parties even when the number of operators present in the
market is other than reduced from two to one*17.

17 Specifically, the estimated results of the linear regression model
indicated that an increase of one enterprise would decrease fares
by about 2.6% (statistically significant at the 1% level). The esti-
mated results of the spline regression analysis also showed that
fares decreased significantly as the number of operators increased
from one to two, four to five, five to six, and six to seven. In addi-
tion, the coefficient showing the effect of increasing the number of
operators from two to three was a positive value (fares will in-
crease) and not statistically significant in the economic analysis
conducted by the Parties, whereas the estimated result in this
analysis was a negative value (fares will decrease) and not statis-
tically significant.

b Analysis incorporating which competitors are operating

a route

Although the economic analysis by the Parties Group assumed
that the presence of a competitor would have a similar impact on
the fares of the Parties regardless of which airline it was, the impact
on the fares of the Parties would vary depending on which specific
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airline the competitor was. Therefore, the second method of analy-
sis, which considered not the number of operators but whether or
not each competitor is operating on each route as a dummy varia-
ble, showed that the presence of one of the Parties significantly
lowered the FSC fares of the other Party and that the presence of
most of the other competitors does not affect the FSC fares of the
Parties.

¢ Analysis of the impact of one of the Parties on the FSC

fares of the other Party

The impact of the presence of one of the Parties on the FSC fares
of the other Party is expected to vary depending on the market
structure (the number of competing LCCs and competing FSCs).
Therefore, as a third method, the JFTC analyzed the impact of the
presence or absence of one of the Parties on the FSC fares of the
other Party based on the market structure*18. The results indi-
cated that Korean Air fares fell significantly with the presence of
Asiana Airlines in the market structure where neither a competing
LCC nor a competing FSC exists and also in the market structure
where only one competing LCC exists and no competing FSC exists.
With regard to Asiana Airlines fares, the JFTC found that under a
market structure with no competing FSCs, the fares significantly
declined because of the presence of Korean Air regardless of
whether there are 0, 1, 2, 3 or more competing LCCs (i.e., regardless
of the number of competing LCCs) *19(these results are also con-
sistent with the analysis in b), below).

18 Specifically, a dummy variable was created for each market
structure, and the effect of each market structure was obtained by
adding, with regard to the fares of one of the Parties, (1) the esti-
mated coefficient value of the dummy variable related to the pres-
ence or absence of the other Party and (2) the estimated coeffi-
cient value of the intersection term between the dummy variable
related to the presence or absence of the other Party and the
dummy variable for each market structure.

When determining the effect of each market structure, a linear
constraint test between the coefficients was performed (Wald test
was performed to calculate the test statistic following the F distri-
bution, and the statistical significance of the coefficients was con-
firmed by checking their p-values).

19 Regarding the market structure where other FSCs exist, there are
no observed values (there are no routes with that market struc-
ture), or even if there are observed values, there is no variation in
the presence of Korean Air, so it was not possible to estimate the
effect of the presence or absence of Korean Air on Asiana Airlines
fares.

b) Analysis of incentives to raise fares using GUPPI
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a Purpose and method

Next, the GUPPI was calculated to estimate whether the Parties
have an incentive to raise prices on each of the competing routes
after the Action. The diversion ratio required to calculate the GUPPI
were calculated based on market share for each of the competing
routes*20. In addition, marginal costs were estimated by estimat-
ing the Parties’ cost functions using the four models in ¢ below (for
convenience, referred to as “Models (1) to (4)”), using data on
costs,*21 number of passengers, and fuel unit prices*22 submitted
by the Parties.

20 The diversion ratio based on market share is a method of calcu-
lating the diversion ratio as “diversion ratio from Company A to
Company B = market share of Company B / (1 - market share of
Company A). Since it is generally known that the calculation of di-
version ratio using market shares is based on relatively strong as-
sumptions, in this case, the JFTC decided to be very cautious and
use diversion ratio based on market shares and GUPPI based on
such diversion ratio. First, the direction of possible bias related to
the diversion between FSCs and LCCs as a result of the above as-
sumption was examined to confirm that the above assumption is
a modest one in the analysis of international passenger transpor-
tation business. The JFTC made the additional assumption that
20% of the diversion to external goods (i.e., the amount of demand
that shifts out of the market due to a price increase of one of the
Parties alone, such as by the cancellation of travel by the Parties’
users) occurs in the international passenger transportation busi-
ness; further, even if the GUPPI value exceeds 5%, the JFTC did not
immediately evaluate that there is an incentive to raise prices but
instead verified for each route whether the critical diversion ratio
to external goods at which the GUPPI value becomes 5% exceeds
20%. Based on this, the JFTC determined that there is an incentive
to raise prices only in cases when the critical diversion ratio ex-
ceeds 20%.

21 The start of the period under analysis varies depending on which
of the Parties is being examined, with the earliest being January
2013 and the latest being January 2018. In addition, since the ac-
counting standards of one of the constituents of the Parties Group
under analysis were changed in December 2019, the period cov-
ered by the analysis ended in November 2019.

22 The JFTC used the Singapore market transaction price index
(MOPS = Mean of Platts Singapore) for kerosene, which is used as
fuel for aircraft.

b Costs used to estimate marginal costs
The “marginal cost” in the air passenger transportation business
is the additional cost of providing air passenger transportation ser-
vice for one passenger. In addition to the variable costs of passen-
ger transportation*23 that arise in proportion to the number of
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passengers, the elements that make up marginal costs include the
variable flight costs*24, aircraft costs*25, and fuel costs (hereinaf-
ter collectively referred to as “total variable flight costs”) that are
linked to the number of passengers to a certain extent.

Here, the JFTC estimated the marginal costs for each route of the
FSCs and LCCs of the Parties Group by adding up the variable pas-
senger transportation costs (the “average variable passenger trans-
portation costs”) estimated for each route in Table 12 and the in-
crease in the total variable flight costs that arise from increasing
the number of passengers by one (hereinafter referred to as “mar-
ginal total variable flight costs”).

23 In-flight meals, in-flight service fees, ground passenger fees,
passenger insurance, reservation agent fees, air facility charges,
credit card fees, etc.

24 Flight and accommodation allowances for flight crew and cabin
crew, aircraft maintenance, etc.

25 This includes depreciation and leasing costs, which initially ap-
pear similar to fixed costs, but with an additional variable aspect
because as the number of passengers increases, more aircraft or
larger aircraft will need to be deployed.

Table 12: Estimation methodology for average variable passenger transportation

costs and marginal total variable flight costs

Variable passenger transportation costs were ex-

Average variable
passenger transpor-
tation costs

pressed as a function with variables such as flight
distance (the “variable passenger transportation

cost function”), and the coefficient of this function
was estimated econometrically.

Marginal total varia-
ble flight costs

Total variable flight costs were expressed as a
function with variables such as passenger num-
bers, flight distance, and fuel unit price (the “total
variable flight cost function”), and the coefficient
of this function was estimated econometrically.

¢ Model used to estimate average variable passenger

transportation costs and marginal total variable flight costs
A summary of the models (1) through (4) used to estimate mar-
ginal costs, that is, average variable passenger transportation costs
and marginal total variable flight costs is shown in Table 13*26.

26 Details are as follows (subscript a indicates airline, I indi-
cates route, and t indicates year and month). First, the variable
passenger transportation cost functions for Models (1) and (3)

are as follows:
(Variable passenger transportation costS)

number of passengers ait
= Yo+ y1distance; + y,Asiana dummy(d.), + €4t
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The variable passenger transportation cost function for Model

(2) is as follows:
(Variable passenger transportation costs>

number of passengers
= y,distance; + y,Asiana d.,

+ Z ')/3]'City d” +Eait
J

The variable passenger transportation cost function for Model
(4) is as follows:

(Variable passenger transportation costS)

ait

number of passengers ait

= Z Y1j route d.;j + y,Asiana d.,+ €4t
J

In addition, the total variable flight cost function for Model @
is as follows:
(Variable flight costs + aircraft costs + fuel costs) g
= B, + Binumber of passengers,;: X distance;
+ Bonumber of passengersy;; X distance; X fuel unit price;
+ [z fuel unit price; + fyAsiana d.q+ €45

To these, city dummies were added for Model (2) and route
dummies for Model (3), respectively.

Furthermore, the total variable flight cost function for Model
(4) is as follows:

(Variable flight costs + aircraft costs + fuel costs) it

= By + Bynumber of passengers,;: X route d.;

+ Bonumber of passengersy;; X route d.; X fuel unit price;

+ [z fuel unit price; + fyAsiana d.qi+ €45t

The summary of these is as follows:

Marginal costg;;
=¥, + 71 distance; + y;Asiana d.,
+ Bidistance;+B,distance; X fuel unit price,
+ BiAsiana d.,

Each 7 represents an estimate of the coefficient of the varia-
ble passenger transportation cost function, and each £ repre-
sents an estimate of the coefficient of the total variable flight
cost function. In Model (2), 7, is replaced by X V3,city d.j,
and in Model (3),7; is replaced by Y.j Yayroute d.;j. In Model @),

yidistance;is replaced by ¥; y1,route d.;;.

Table 13: Summary of Models (1) to (4)

The model is specified using “number of passengers x
flight distance” as a quantitative variable but not using use

Model (@ dummy variables representing routes or cities as explana-
tory variables.
This model is based on Model (1) but controls for city-spe-

Model ) cific fixed effects.

Model 3 This model is based on Model (1) but controls for fixed ef-
fects by route rather than by city.

Model (&) This model is specified using “number of passengers” as

the quantitative variable and allowing its coefficient to
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\ vary from route to route. \

27

The JFTC statistically tested which of these models (1) through (4) was
superior; Model (3) emerged as the recommended model based on statis-
tical tests. *27

When the Akaike Information Criterion (AIC), a statistical indicator
used for model selection, was used to verify this, Model @ had the
smallest AIC value (the smaller the AIC value, the more predictive the
model is; in addition, the results of the F-test and J-test were not con-

tr

ary to the AIC results, which favored Model (3)).

d Results

28

Base on, the above, the JFTC calculated the GUPPI for each of the
10 competing routes (Tokyo-Seoul, Osaka-Seoul, Sapporo-Seoul,
Nagoya-Seoul, Fukuoka-Seoul, Okinawa-Seoul, Tokyo-Busan,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan). As a result, it
was possible to broadly classify the routes into four patterns: (i)
routes where an incentive to raise fares is recognized regardless of
the model adopted to estimate marginal costs (hereinafter simply
referred to as the “adopted model”); (ii) routes where an incentive
to raise fares is recognized when the recommended model (Model
(3)) based on statistical testing is adopted although the conclusion
differs depending on the adopted model; (iii) routes where an in-
centive to raise fares is not recognized when the recommended
model (Model (3)) based on statistical testing is adopted although
the conclusion differs depending on the adopted model; and (iv)
routes where an incentive to raise fares is not recognized regard-
less of the adopted model. Of these, (i) and (ii) were evaluated as
routes where there is an incentive to raise fares. The JFTC con-
cluded that for the seven routes other than Okinawa-Seoul, Sap-
poro-Busan, and Tokyo-Busan, at least one of the Parties has an in-
centive to raise fares.

The results of the above GUPPI analysis were based on market
share data as of 2019 and did not incorporate the facts of subse-
quent withdrawals by enterprises, etc. Therefore, the JFTC updated
the market share figures, which are the premise for the calculation,
based on the facts of withdrawals by enterprises, etc. that occurred
after 2019, and recalculated the GUPPI for each route. *28 The
above recalculation results in an incentive to raise fares for at least
one of the Parties for 8 of the 10 competing routes, excluding the
Okinawa-Seoul and Tokyo-Busan routes.

In recalculating the GUPPI, (1) the JFTC decided to use more ac-
curate aviation statistics data from the Korea Airports Corpora-
tion as the underlying market share data; (2) in addition to ana-
lyzing the price increase incentives of the Parties (FSCs), (3) for
routes where only LCCs belonging to the Parties Group competed
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with each other due to the withdrawal of the Parties (FSCs), the
price increase incentives for the LCCs were also analyzed by cal-
culating the GUPPI of the LCCs in question.

G. Summary

As stated in A-F above, for 7 of the 10 overlapping routes (namely, Osaka-
Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-
Busan, and Fukuoka-Busan), the following were recognized: (1) the com-
bined market share of the Parties Group after the Action will be high at ap-
proximately 50% to approximately 75%, ranking first in market share, and
the gap with the second-placed and lower competitors will become large; (2)
especially for the Seoul routes (excluding the Tokyo-Seoul route), the Parties
are the only FSCs, so competition between FSCs will be completely lost after
the Action; @ while some competitors plan to increase the number of flights,
the Parties Group also plans to increase the number of flights, so the market
share situation between the Parties Group and competitors will not change
significantly, and the competitive constraint from competitors will be lim-
ited; (4) there is no pressure from new entrants, adjacent markets, or users.
Furthermore, (5) the economic analysis showed that the Parties Group had
an incentive to raise prices after the Action.

Therefore, on the above seven routes (Osaka-Seoul, Sapporo-Seoul, Nagoya-
Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan),
the Action could easily create a situation in which the Parties Group, on their
own, could freely influence prices, etc. to some extent, which would substan-
tially restrain competition.

With regard to the Tokyo-Seoul route, the economic analysis described in F
above showed that there will be upward pressure on prices after the Action,
but since competition between FSCs would remain after the Action and there
would be pressure from an increase of the number of flights by competitors
and new entries, unilateral conduct is not likely to substantially restrict com-
petition.

(2) Substantially restraining competition through coordinated conduct
Owing to the existence of multiple competitors even after the Action and the fact
that FSCs and LCCs have different business conditions and cost structures, mean-
ing that coordinated conduct is considered difficult, it was not found that there
would be substantial restraint on competition resulting from coordinated con-
duct between the Parties Group and competitors on any of the 10 competing
routes.

(3) Summary
The Action will substantially restrain competition on 7 of the 10 overlapping
routes (namely, Osaka-Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan) through the unilateral con-
duct of the Parties Group.

4. Proposal of Remedy by Korean Air*29
Korean Air proffered the following ((1)-(5)) as Remedies:
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(1) The Parties shall transfer the slots held by one Party of the Parties Group
to a specific international passenger air transportation enterprise (here-
inafter referred to as the “Passenger Remedy Taker”) for the seven
routes in 3(3) above (however, prior to the transfer of the slots by the
Parties, the Passenger Remedy Taker will carry out the general IATA slot
application procedure, and the Parties will transfer the slots only if the
Passenger Remedy Taker is unable to obtain the slots through said appli-
cation procedure; the same shall apply to (2) below ). The Parties shall
contractually obligate the Passenger Remedy Taker to, among other
things, continue to operate nonstop service for the number of slots ac-
quired on the route to which the slots are transferred for a period of at
least three years from the time the slots are acquired. (Remedial measure
to achieve increased supply or entry of competitors.)

(2) If the number of slots to be transferred pursuant to (1) above is fewer than
the number of slots held by the relevant Party of the Parties Group, the
Parties Group shall accept requests from unspecified international air
passenger transportation enterprises to transfer slots for the shortfall (in
principle, 10 years from the date of execution of the Action; hereinafter,
this method is referred to as “Open Slot Commitment”). (Remedial meas-
ure to promote the expansion of supply or entry of competitors.)

(3) To supplement the competitiveness of international air passenger trans-
portation enterprises to which slots are transferred as a result of the re-
medial measures in (1) and (2) above, the Parties shall establish support
measures such as concluding lounge use agreements, ground handling
service agreements, etc., if desired by the said enterprises.

(4) The Parties Group shall continue to take necessary remedial measures to
maintain competition after the closing date of the Action until the time
when the expansion of supply or entry by Passenger Remedy Takers be-
comes a reality (i.e., (i) the start of the 2025 IATA Winter Timetable or
(ii) the time when a Passenger Remedy Taker to whom a slot is trans-
ferred starts selling tickets for passenger transportation services in the
slot to be transferred, or the time when the necessary procedures for the
slot transfer of the operation of the service start, whichever is earlier).

(5) The Parties shall appoint an independent third party as a monitoring trus-
tee (hereinafter referred to as the “Slot Transfer Monitoring Trustee”)
and have the Slot Transfer Monitoring Trustee continuously monitor the
implementation of measures (1) to (4) above and report regularly to the
JFTC.

In addition, Korean Air offered to make the following items a prerequisite for
the Action:

The Parties shall enter into an agreement with Passenger Remedy Tak-
ers for the slot transfer. If a Passenger Remedy Taker wishes to enter into
any of the various agreements described in (3) above, the Parties shall
also enter into such various agreements.

The Parties shall select a person responsible for the slot transfer based
on the remedial measures in (1) and (2) above within one week from the
Article 9 Notice Date and report the name of such person to the JFTC.
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The Parties shall formulate the details of the remedial measures neces-
sary to maintain competition based on the advice of the Slot Transfer
Monitoring Trustee and submit said details to the JFTC for its confirma-
tion within six months of the Article 9 Notice Date.

The Parties shall submit to the JFTC a draft trustee mandate with the
Slot Transfer Monitoring Trustee for confirmation within two weeks of
the Article 9 Notice Date and shall execute such trustee mandate with the
Slot Transfer Monitoring Trustee within one week of the date of such
confirmation.

The Parties shall receive (or have reasonable prospects of receiving) all
confirmations, etc. necessary to implement the remedies from other au-
thorities (including but not limited to the Korea Fair Trade Commission,
the Ministry of Land, Infrastructure and Transport, and the European
Commission) pertaining to the Action (this item is a matter common to
the international air cargo transportation business).

As described in 4(3), Part V below, there are several preconditions for the im-
plementation of the Action in the international air cargo transportation business,
and all of these conditions must be met in order for the Parties to implement the
Action.

29 The description of the Remedy in this Case relates to the facts as of the date
of the notice thata cease and desist order will not be issued (the date on which
the JFTC notified Korean Air that it would not issue a notice regarding the Ac-
tion [Notice of Hearing of Opinions Concerning the Cease and Desist Order]
under Article 50, Paragraph 1 of the Antimonopoly Act, pursuant to Article 9
of the Rules on Applications for Authorizations, Reports, and Notifications
Pursuant to Articles 9 to 16 of the Act on Prohibition of Private Monopoliza-
tion and Maintenance of Fair Trade [Fair Trade Commission Rules No. 1 of
1953]; hereinafter referred to as the “Article 9 Notice Date”) and does not, in
principle, include any changes that occurred after the Article 9 Notice Date or
any confirmation by the JFTC.

5. Assessment of the Remedy
(1) Review of the adequacy of the Remedy
A. Number of slots to be transferred, slot transferee, etc.

(a) Basic approach and results of review

A remedy, in principle, should be a structural one such as a business
divestment and should be able to restore the competition lost through
the business combination so that the Parties Group cannot freely influ-
ence prices, etc. to some extent. The most effective of such remedial
measures are those that create new independent competitors or
strengthen existing competitors so that they become effective competi-
tive constraints (Guidelines 7-1 and 2(1)). In light of this principle, the
basic remedy in the context of the passenger transportation business is
considered to be the transfer of “all slots owned by either of the Parties
of the Parties Group.” Furthermore, as described in 1(2) above in the
scope of services, given that there is a difference in the assessment of

23



competitive pressure between FSCs and LCCs, the most straightforward
remedy would be to transfer the slots owned by the Parties (FSCs) to
competing FSCs and the slots owned by the LCCs belonging to the Parties
Group (the “Parties Group LCCs”) to competing LCCs.

Although the Remedy described in 4 above may seem to partially devi-
ate from the most straightforward remedy described in the following
four points (from (b) to (e) below), it is possible to evaluate that the Rem-
edy is intended to create new independent competitors or to create ef-
fective competitive constraints so that the Parties Group after the Action
will not be able to freely influence prices, etc., and that the Remedy will
restore the competition in the international air passenger transportation
market that will be lost as a result of the Action*30.

30 If the Parties Group was to transfer slots internally after the Action to
increase or decrease the number of slots or/and the number of flights
held by the group’s FSCs (i.e., the Parties) (hereinafter referred to as “in-
ternal transfer”; for example, all slots of an LCC of the Parties Group on
the Osaka-Seoul route are internally transferred to the FSC within the
group, or conversely, all slots of an FSC within the group are internally
transferred to the LCC of the Parties Group), the effect of the remedial
measure in this case, which involves the slot transfer, may be diminished
depending on the specific content of the internal transfer. With respect
to such internal transfer, it is considered necessary to make an individ-
ual evaluation based on the market conditions at that time. Therefore,
in the event that the Parties intend to conduct internal transfer, the Par-
ties shall report the specific details of the planned internal transfer to
the JFTC and the Slot Transfer Monitoring Trustee in advance, and the
JFTC will determine whether to approve it on a case-by-case basis, based
on the advice of the Slot Transfer Monitoring Trustee.

(b) The Open-Slot Commitment is used on some routes

With respect to the routes for which the Open-Slot Commitment is to
be adopted as described in 4 (2) above, at the time at which the Action is
implemented, Passenger Remedy Takers have not been identified for “all”
of the slots owned by the Parties, and some slots will be offered under
the Open Slot Commitment (a remedial measure to expand supply or pro-
mote entry by competitors). Since some slots subject to the Open Slot
Commitment will continue to be used by the Parties Group as long as no
slot transfer appears, there is a discrepancy from the most straightfor-
ward remedy described in (a) above to that extent *31.

However, in cases where it is deemed impossible to take a business
transfer as a remedy owing to reasons such as a transferee of all or a part
of a business division of the Parties Group not being readily available, it
may be exceptionally determined that the problem of competition in a
particular field of trade can be solved by promoting imports and market
entry, etc. (Guidelines, Article 7-2(2) a.). In light of the following points,
the JFTC exceptionally determined that the Open Slot Commitment is ac-
ceptable as a remedial measure to promote entry.
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(1) Although the Parties approached several potential Passenger Rem-
edy Takers for the slot transfer, taking into account the competitive
situation such as existing competitors on each route and their mar-
ket shares, one of the Parties of the Parties Group was unable to
find a Passenger Remedy Taker who could take on “all” of the slots
held by one of the Parties Group in terms of some routes.

(2) Considering that the availability of slots at congested airports may
be a barrier to supply expansion and entry in the passenger busi-
ness, the Open Slot Commitment can be evaluated as a remedial
measure to remove such barriers.

(3) The Parties shall supplement the competitiveness of the transferees
by establishing supportive measures for the transferees under the
Open Slot Commitment, such as entering into various agreements
as described in 4 (3) above.

(4) The Parties have committed to properly design and implement the
specifics of the Open Slot Commitment, including factors such as
the scope of recipients and the timing and content of communica-
tions regarding the Open Slot Commitment.

In the Open Slot Commitment, since it is not known to which competitor
the slots will be transferred, there may be a discrepancy in that it is not
known whether the slots held by the Parties (FSCs) will be offered to the
competing FSCs and the slots held by the LCCs of the Parties Group will
be offered to competing LCCs, but this point is omitted here since it is
common to the considerations in (d) below.

(c) Only the slots owned by the Parties (FSCs) are transferred,

not those owned by the LCCs of the Parties Group

The “all slots owned by either of the Parties Group” to be transferred
could be considered to mean all slots owned by the FSCs and LCCs in one
Party of the Parties Group on routes operated by both FSCs and LCCs in
the same group (e.g, if Asiana Airlines Group'’s slots were to be trans-
ferred, all slots held by Asiana Airlines, Air Seoul Co., Ltd. [JCN
1700150079184], and Air Busan Co., Ltd. [JCN 2700150004629] would
be transferred), but the content of the Remedy proposed by Korean Air
includes a case in which only the slots owned by the Parties (FSC) will be
transferred, and the slots owned by the LCCs in the Parties Group will not
be transferred.

In this case, after confirming the existing competitors on the route af-
ter the Action, the JFTC found that there were already many competing
LCCs, and competition among LCCs was expected to be active even after
the Action, so it was concluded that transferring the slots held by LCCs of
the Parties Group was not necessarily needed, taking into account the in-
dividual circumstances of each route.

(d) Recipients of FSC/LCC slot transfers are not equivalent serv-

ices (there is a possibility that the transferee of the Parties’
[FSC] slots may be a competing LCC rather than a compete-
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ng FSC)

As stated in (a) above, the most straightforward remedy would be to
transfer the slots held by the FSCs to the competing FSCs and the slots
held by LCCs of the Parties Group to competing LCCs, but the Remedy
proposed by Korean Air includes cases where the slots held by the FSCs
could be transferred to LCCs instead of FSCs.

In this case, if there are reasonable circumstances such as the Parties’
inability to find a competing FSC transferee despite the Parties’ efforts to
search for one, the JFTC has determined that even if the transferee is an
LCC, this would be an effective constraint on the Parties Group after the
Action, and therefore, it is acceptable considering the following points:

(D) It is recognized that there is a certain degree of substitutability be-
tween FSCs and LCCs, that they compete in the same market, and
that the impact of differences in service levels, etc. is considered to
be relatively small, especially since Japan-South Korea routes are
short-haul flights. In addition, the Parties have agreed to support
transferee (e.g. Passenger Remedy Takers), for example, by con-
cluding a lounge use agreement, ground handling service agree-
ment, etc., and have also made provisions for measures to supple-
ment competitiveness in the event that a transfer recipient be-
comes an LCC.

(2) The competitive pressure of the competing LCCs as a whole on the
Parties Group is expected to be strengthened by the slot transfer of
one of the Parties Group (FSCs) to a competing LCC (although there
are differences in the evaluation of competitive pressure between
FSCs and LCCs, the competitive pressure of LCCs is considered to
be effective to a certain extent against FSCs).

(e) There is a possibility that the number of slots held by the

Parties Group may not be reduced

In the details of the Remedy proposed by Korean Air, as described in
4 (1) and (2)above, the slot transfer by the Parties is limited to cases
where the transferees (Passenger Remedy Taker) applies for slots under
the general IATA slot application procedures and is unable to obtain slots
under the said application procedures. Thus, in theory, the number of
slots held by a competitor (Passenger Remedy Taker) could theoretically
increase on any of the seven routes subject to the Remedy, but the num-
ber of slots held by the Parties Group might not be reduced. This situation
seems to be a deviation from the most straightforward remedy described
in (a) above.

However, if such a situation arises, on routes other than Sapporo-
Busan, considering the hypothetical market share based on the number
of slots and seats (estimated) in case the number of slots owned by the
Parties Group does not decrease and the number of slots of the competi-
tor increases, and the fact that the competitor (Passenger Remedy Taker)
that will enter the market or increase the number of slots as a result of
the slot transfer (including LCCs), the competitiveness of the competitor

26



will be supplemented by the conclusion of the various contracts de-
scribed in 4 (3) above, the Remedy proposed by Korean Air can be eval-
uated as a remedial measure that creates a new independent competitor
or strengthens existing competitors so that they have an effective com-
petitive constraints and, therefore, are deemed acceptable.

On the other hand, on the Sapporo-Busan route, if the number of slots
held by the Parties Group had not decreased and the number of slots and
seats (estimated) of the competitors increased, it was considered that
even if the slot transfer (4(1)above) was implemented, it might still cause
competition concerns, considering the hypothetical market share based
on the number of slots and seats (estimated). Therefore, with respect to
the Sapporo-Busan route, in the event that the number of slots held by
the Parties Group does not decrease because of the general IATA slot ap-
plication procedure on the part of the competitor (Passenger Remedy
Taker), the Parties have proposed that the number of slots not decreased
(i.e., those that are no longer subject to transfer) be made available for
the Open Slot Commitment. With regard to the Sapporo-Busan route, the
JETC considered this additional proposal and determined that it would
be exceptionally acceptable.

For the seven routes subject to the Remedy, at least one of the airports
on either the South Korean or Japanese side is a congested airport that
requires slot coordinators to adjust slots, so it is unlikely that competi-
tors (Passenger Remedy Takers and transferees through the Open Slot
Commitment) will be able to obtain slots during convenient peak hours
through the general IATA slot application procedure (meaning that it is
unlikely that the number of slots for the Parties Group will be reduced at
all). Having said that, all of the seven routes was examined individually
as described above, and the necessary remedial measures were included
to ensure the adequate remedy is to be implemented.

B. Interim measures until the slot transfer becomes a reality

The Parties have committed to take “remedial measures necessary to main-
tain competition” even after the implementation of the Action until such time
as the supply by Passenger Remedy Takers expands or they attain entry, and
the time frame for the interim measures is considered reasonable.

The details of the “remedial measures necessary to maintain competition”
are to be formulated by the Parties based on the advice of the Slot Transfer
Monitoring Trustee and submitted to the JFTC within six months from the Ar-
ticle 9 Notice Date and approved by the JFTC by the date of execution of the
Action (the JFTC’s confirmation in this regard approval is a prerequisite for the
execution of the Action).

(2) Ensuring the implementation of the Remedy
The Parties shall appoint a Slot Transfer Monitoring Trustee and shall have the
Slot Transfer Monitoring Trustee monitor the implementation of the Remedy and
report periodically to the JFTC. In light of the following circumstances, monitor-
ing by an independent third party may be a sufficient measure to ensure imple-
mentation.
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First, the entity that will be the Slot Transfer Monitoring Trustee shall be con-
firmed to have no doubts about its eligibility from the standpoints of (1) track
record (confirming that it has experience as a monitoring trustee and knowledge
of the aviation industry), (2) capability (confirming the number of staff and their
career histories, and whether or not they can communicate with the JFTC in Jap-
anese), and (3) conflicts of interest and independence (confirming current or past
transaction history with the Parties Group, whether there are interlocking offic-
ers with the Parties Group, and whether a remuneration system is in place to en-
sure the independence of the monitoring trustee) and shall be entrusted upon
obtaining confirmation from the JFTC.

In addition, with respect to the details of mandates and authority to the Slot
Transfer Monitoring Trustee, a draft trustee mandate is to be submitted by the
Parties to the JFTC within two weeks from the Article 9 Notice Date and approved
by the JFTC by the date of the execution of the Action (obtaining the JFTC’s ap-
proval in this regard is a prerequisite for the execution of the Action).

Part V: International Air Cargo Transportation Business
1. Definition of particular field of trade, etc.
(1) Overview of international air cargo transportation business and co-
mmercial distribution

A. Overview

An “air cargo transportation business” refers to a business that transports
cargo using aircraft for a fee in response to the demand of others, and an “in-
ternational air cargo transportation business” refers to an air cargo transpor-
tation business conducted between a point in Japan and a point outside Japan
or between various points outside Japan (see Article 2, Paragraphs 18 and 19
of the Civil Aeronautics Act).

International air cargo transportation enterprises include airlines (FSCs
and LCCs) that operate international air passenger transportation businesses,
as well as transportation enterprises called integrators that collect cargo from
shippers and deliver it to destinations on a door-to-door basis (see Figure 2).

Further, among enterprises operating international passenger air transpor-
tation businesses, there are enterprises who own cargo aircraft (hereinafter
referred to as “freighters”) and enterprises who do not own freighters and
transport cargo only by loading it into the cargo compartment of passenger
aircraft called “bellies” (hereinafter referred to as “passenger belly”), and there
is a significant difference in the amount of cargo that can be loaded between
the former and the latter.

Furthermore, even for enterprises that use passenger belly transport, there
are differences in the amount and method of loading between relatively large
aircraft (hereinafter referred to as “wide-body passenger aircraft”) that carry
containers and pallets called Unit Load Devices (hereinafter referred to as
“ULDs"), which are also used by freighters, and small aircraft (hereinafter re-
ferred to as “narrow-body passenger aircraft”) that do not carry ULDs and can
only load small cargo packed in carton boxes in bulk.

Figure 1: Image of an air cargo container
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(Source: Korean Air website)

B. Commercial distribution

Airlines (carriers), including those of the Parties Group, enter into contracts
with air transport enterprises (hereinafter referred to as “forwarders”) re-
quested by shippers to transport air cargo from a specific airport to the desti-
nation airport. Forwarders enter into fixed-term contracts with airlines to ba-
sically secure a certain amount of cargo loading space (hereinafter referred to
as “space”) on aircraft in advance but may also enter into spot contracts to pur-
chase space each time sudden demand arises (see Figure 2).

Figure 2: Schematic diagram of air cargo transportation

n
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Forwarder X Carrier >< Forwarder
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Integrator
(Origin) (Origin airport) (Destination airport) (Destination)
Carriers (airlines): Provide space and perform airport-to-airport transportation of cargo under a transportation
contract with a forwarder
Forwarders: Carry out a series of tasks required for cargo transportation on behalf of the shipper, such as

collection from the shipper, transportation to the airport, assembly of the cargo, preparation
of documents, customs clearance, and delivery to the consignee
Forwarders do not have their own air transportation means but procure space mainly from
airlines to transport cargo entrusted by shippers and consignees.

Integrators: Own aircraft and provide door-to-door transportation services to shippers and consignees by
integrating ground and air transportation

(2) Scope of services

A. Basic approach
The international air cargo transportation business involves transporting
cargo for a fee using aircraft between points in Japan and points outside Japan
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or between points outside Japan in response to demand from others. In the pre-
sent Case, the scope of services was defined as “international air cargo transpor-
tation services” provided by airlines, including the Parties Group, considering
the circumstances described below from B to E.

B. Substitutability among international air cargo transportation ent-

erprises

Forwarders are the users of international air cargo transportation services
provided by airlines, including the Parties Group, whereas shippers are usually
the users of international air cargo transportation services, from pickup to de-
livery, supplied by integrators. In questionnaires and interviews with forward-
ers, many forwarders responded that integrators are not substitutes for airlines
that mainly transport air cargo; thus, the demand-side substitutability between
international air cargo transportation services provided by integrators and in-
ternational air cargo transportation services provided by airlines is limited.

Therefore, the international air cargo transportation services provided by air-
lines, including those of the Parties Group, and the international air cargo trans-
portation services provided by integrators were defined as a different scope of
service.

C. Substitutability between cargo types

The types of cargo for air cargo transportation include normal cargo, called
“general cargo,” as well as “special cargo,” such as dangerous goods and long
cargo that must be transported by freighter rather than passenger belly. How-
ever, especially on routes from Japan to South Korea, airlines that own freighters
account for the majority of air cargo transportation capacity, so even if the scope
of services were defined as “special cargo” transportation only so that it ex-
cluded “general cargo” transportation, the competition situation would not
change significantly.

Therefore, at least in this case, there is little need to subdivide the scope of
services by the type of cargo.

D. Substitutability between aircraft types

Aircraft used for air cargo transportation include freighters, wide-body pas-
senger aircraft, and narrow-body passenger aircraft, the difference being that
the first two can carry ULDs, while the latter cannot carry ULDs and can only be
loaded in bulk. However, especially on routes from Japan to South Korea, airlines
that own freighters account for the majority of air cargo transportation capacity,
so even if the scope of services were defined as cargo transport by aircraft that
can accommodate ULDs so that it excluded cargo transport by narrow-body pas-
senger aircraft that cannot accommodate ULDs, the competition situation would
not change significantly.

Therefore, at least in this case, there is little need to subdivide the scope of
services by the type of aircraft.

E. Substitutability between transportation methods
Cargo transportation between Japan and South Korea includes international
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air cargo transportation services using aircraft as well as ocean cargo transpor-
tation using ships. There is also a method of ocean cargo transportation called
Ro-Ro transportation (short for Rolling-on, Rolling-off), in which the cargo is
loaded onto a truck in Japan, transported to South Korea by ship, and then trans-
ported to the destination on the truck without reloading after arriving in South
Korea.

There is a considerable difference in price and transit time between interna-
tional air cargo transportation services and ocean cargo transportation. Cargo
transportation users usually use both ocean cargo transportation and interna-
tional air cargo transportation services, choosing the less expensive ocean cargo
transportation services when the shipper allows the use of ocean cargo trans-
portation because of the time required or the type of cargo and using interna-
tional air cargo transportation services when the aforementioned method is not
allowed. Thus, demand-side substitutability between international air cargo
transportation services and ocean cargo transportation is not recognized.

Therefore, international air cargo transportation services and ocean freight
transportation (including Ro-Ro transportation) are defined as different scopes
of service.

(3) Geographic scope

Forwarders, who are the users of air cargo transportation between Japan and
South Korea, have established a nationwide domestic land transportation network.
Thus, forwarders can alternatively select all routes to/from Japan and South Korea,
rather than each route to/from a specific departure airport and arrival airport, as
in air passenger transportation, and select an airline that offers more favorable
conditions to the shipper in terms of lead time, fares, etc., without necessarily be-
ing bound by departure and arrival airports. In addition, international air cargo
transportation services are not anticipated to be used for round-trip flights, and
the main users are forwarders located in Japan for flights from Japan to South Ko-
rea and forwarders located in South Korea for flights from South Korea to Japan.

Therefore, with regard to the air cargo transportation business, in this case, the
geographic scope was defined not for individual routes but for the entirety of the
Japan-to-South Korea routes and the entirety of the South Korea-to-Japan routes.
In particular, the Japan-to-South Korea route was reviewed from the perspective
of the significant impact on Japanese users.

(4) Assumptions for consideration in the review of this case

In the international air cargo transportation business, the impact of COVID-19
has led to an increase in passenger flight cancellations and a decrease in passenger
belly cargo transportation, while the disruption of ocean cargo transportation has
led to an increase in cargo transportation by freighters. Therefore, the review of
this case will be conducted based on a market environment that excludes the im-
pact of COVID-19, and the market environment in 2019 (before the spread of
COVID-19) will be used as the premise for the review as a similar market environ-
ment. Changes in market conditions after that year (e.g.,, competitors’ operating
conditions), which are expected to continue even if the impact of COVID-19 is no
longer significant in the future, are to be separately considered.
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(5) Form of business combination
Since both Parties of the Parties Group provide international air cargo transpor-
tation services within the geographic scope defined in (3) above, this case consti-
tutes a horizontal business combination pertaining to international air cargo
transportation services on routes from Japan to South Korea.

2. Applicability of Safe-Harbor criteria
The market share (based on payload) of routes from Japan to South Korea in 2019
is as shown in Table 14. Since the HHI after the Action is approximately 5,100 and
the increase in HHI is approximately 2,200, it does not fall under the safe-harbor cri-
teria for horizontal business combinations.
Therefore, the JFTC examines in 3 below whether the Action leads to a substantial
restraint of competition.

Table 14: Market share of air cargo transportation from Japan to South Korea

(2019)

Rank Company Name Market Share
1 Korean Air Approx. 40%
2 Asiana Airlines Approx. 25%
3 Company HH Approx. 15%
4 Company II Approx. 10%
5 Company JJ Approx. 5%
6 Company KK 0%-5%
7 Company LL 0%-5%
- Others 0%-5%

Total 100%
Combined share/rank: Approx. 70%, 1st rank
HHI after the Action: Approx. 5,100
HHI increments: Approx. 2,200

3. Impact of this Action on competition
(1) Substantial restriction on competition through unilateral conduct
A. Positions of the Parties Group and competitors and the conditio-
ns of competition in the market, etc.

(a) Market share and rankings
The market share and ranking of the air cargo transportation business
on routes from Japan to South Korea in 2019 are as shown in Table 14.
After the Action, the Parties’ combined market share exceeded 60%, giv-
ing them a high position.

(b) Conditions of existing competition between the Parties, etc.
According to the results of the survey and interviews with forwarders,
Korean Air offers relatively high fares and is unwilling to sell space at a
reduced price, while Asiana Airlines tends to offer relatively low fares. In
addition, as will be discussed in detail in Section F below, the results of
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the economic analysis (user questionnaire and historical price measure-
ment analysis) show that Korean Air and Asiana Airlines are the closest
competitors. Since the Action will cause the loss of this close competition,
the effect on competition is significant.

(c) Competitors’ market share, excess capacity, and degree of

differentiation

As shown in Table 14, the combined market share of the Parties after
the Action is more than 60%, while the market share of the second and
lower ranked competitors is approximately 15% or less, indicating a
large disparity between the Parties and their competitors.

In addition, based on the following circumstances, considering the re-
sults of questionnaires and interviews with forwarders, the competitors
have a certain degree of excess capacity but are significantly differenti-
ated from the Parties Group in terms of whether they operate large
freighters and whether they operate flights to and from airports in west-
ern Japan. The competitors are considered to be at a competitive disad-
vantage in this regard, so it is recognized that the competitive constraints
from the competitors is limited.

e (ertain competitors may not be able to stably supply sufficient
space to forwarders, as they do not supply all of their space to for-
warders because of contractual relationships with certain enter-
prises.

e Some competitors transport air cargo by freighter, but some only
operate small aircraft with about half the payload of the freighters
operated by the Parties.

e Many of the competitors do not transport air cargo to and from air-
ports in Western Japan such as Kansai Airport and Kitakyushu Air-
port and are considered to be at a disadvantage in terms of compet-
itiveness to the Parties, who transport air cargo by freighter to and
from Kansai Airport and Kitakyushu Airport in addition to flights de-
parting from and arriving at Narita Airport.

e There are several LCC airlines that provide air cargo transportation
only by passenger belly on routes from Japan to South Korea, and
there are airlines that operate wide-body passenger aircraft and nar-
row-body passenger aircraft, but all of them are smaller in capacity
compared to freighters. In particular, narrow-body passenger air-
craft are not equipped with ULDs and can only handle bulk cargo,
which limits their carrying capacity and convenience compared to
freighter.

e On routes from Japan to South Korea, it is possible to transport air
cargo by chartering cargo aircraft, etc., known as charter flights, but
the use of charter flights is considered to be limited to cases where
there is a volume of cargo that can be chartered for the entire aircraft
or where there is a volume of cargo that cannot be handled by a nor-
mal regular contract. Thus, the use of charter flights by forwarders
is considered to be limited.
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B. Entry

Entry pressure is considered limited for the following reasons.

Since 2019, there have been several competitors who have entered Japan-
South Korea routes, but none of them have sufficient capacity, such as having
freighters with the same capacity as the Parties. In the questionnaire and inter-
views with forwarders, some expressed opinions of concern about whether a
new entrant would be able to operate a service stably and continuously, whether
it would be able to handle situations such as cargo damage or loss, and whether
it would be able to provide international cargo transportation services of the
same quality as the Parties; and others said that they would have to be cautious
about using a new entrants whose handling quality and operational stability are
unclear.

C. Competitive pressure from adjacent markets

As a result of questionnaire and interviews with forwarders as users, many
forwarders indicated that they did not use transit flights for routes from Japan
to South Korea; thus, no competitive pressure from transit flights was recog-
nized. Further, there are no circumstances that suggest competitive pressure
from adjacent markets such as integrators, ocean cargo transportation, etc.

D. Competitive pressure from users

As a result of questionnaires and interviews with forwarders as users, many
forwarders responded that it would be difficult to switch from the Parties to
competitors because, as described in A(c) above, competitors are significantly
differentiated from the Parties in terms of whether they operate large freighters
and whether they have flights to and from airports in western Japan, etc.; thus,
competitive pressure from users is limited.

E. Management situation of the Parties Group
As stated in 3(1)E, Part IV, above, there are no circumstances that fall under
B.(a) and (b) of Part IV.2(8) of the Guidelines in this case.

F. Results of economic analysis

(a) Overview

Four economic analyses were conducted with regard to the air cargo
transportation business, including (1) price analysis (see (b)a) below; a
review of whether the cargo fares of the Parties are mutually restrained
by regression analysis using the prices of the Parties and their competi-
tors); (2) analysis based on customer surveys (see (b)b) below; a review
of the closeness of competition between the Parties using the results of a
user survey on where respondents would switch if one of the Parties in-
creases its price); (3) simulation analysis (see (b)c) below; a review of
whether there is an incentive to raise prices after the Action through a
simulation analysis using the information from the user survey); and (4)
GUPPI analysis (see (b)d) below for a review of whether there is an in-
centive to raise prices after the Action using GUPPI calculations). These
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analyses resulted in the following findings: the Parties are in close com-
petition in terms of fares; it is unlikely that users will switch to competi-
tors in response to price increases by one of the Parties; and the Action
will create incentives for the Parties to raise prices (see (b) below for de-
tails of the four economic analyses).

(b) Details

a) Price analysis

In the price analysis, to analyze the relationship between the
fares of the Parties from a longer-term perspective and to verify
whether the Parties are acting as a mutual restraint on each other,
the JFTC conducted an econometric economic analysis based on
monthly data on the fares of the Parties from January 2017 to De-
cember 2021, which was obtained from the Parties and other
sources. In the analysis, the JFTC employed a model that takes into
account the costs of the Parties (average variable costs), fares of
competitors, share based on the supply capacity of the parties, real
GDP in South Korea, and impact of COVID-19 likely to affect the
fares of the Parties (simultaneous estimation of a fixed effects
model using route-specific panel data; simultaneous equation
model). After removing these effects and inherent differences by
route, the existence of close competition in fares among the Parties
was examined.

The results showed that Korean Air’s fares have a strong impact
on Asiana Airlines’ fares and that the impact of Korean Air’s fares is
relatively larger than the impact of competitors’ fares on Asiana
Airlines’ fares. Asiana Airlines’ fares were also found to have a sub-
stantial impact on Korean Air’s fares. These results suggest that the
fares act as a mutual restraint between the Parties.

The results did not change significantly even if the model was
modified by changing the fares of competitors, which is an exoge-
nous variable, to a variable one period (one month) earlier or by
not considering route-specific differences. This indicates that the
analysis results are robust.

b) Analysis based on user surveys

First, to determine whether the Parties are close competitors,
the JFTC conducted a user survey in which respondents were asked
which airline they would switch to if one of the Parties raised its
prices by 5%-10% (multiple responses allowed). The result
showed that the percentage of users who would choose the other
Party as an alternative was the highest, suggesting that the Parties
are in the closest competitors with each other.

Next, when asked about the demand volume that would be con-
sidered for switching in the above scenario (hereinafter referred to
as the “switched consigned volume”) and the allocation of that vol-
ume to the alternative, the percentage of users who answered “will
not switch” to the other Party and competitors was about 80%
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(based on the consignment weight ratio as of 2020; the same ap-
plies below). Meanwhile, only about 17% of users responded that
they “will partially switch” their demand to the other Party and
competitors (the remaining responses were “unclear as to how ex-
actly they would respond”). As a result, it was confirmed that if one
of the Parties were to raise its prices by 5%-10%, the amount of
demand from consumers switching to the other Party and compet-
itors would be limited.

Furthermore, to understand how much demand would be
switched to the other Party and competitors if one of the Parties
were to raise fares by 5%-10%, the ratio of the switched consigned
volume to the other Party and competitors by the survey respond-
ents was calculated based on the demand of the survey respond-
ents who answered “will not switch” and the demand that the sur-
vey respondents who answered “will partially switch” would main-
tain without switching, as well as the switched consigned volume
to the other Party and competitors by the survey respondents who
answered “will partially switch.” As a result, the percentage of such
switched consigned volume was approximately 5% when Korean
Air raised its prices by 5%-10% and approximately 8% when
Asiana Airlines raised its prices similarly. This result suggests that
the degree of impact on one party firm caused by consumers who
responded “partially switch” to switch a portion of their demand
volume to a competitor is limited.

c) Simulation analysis of incentives to raise prices due to

the Action

If one of the Parties were to raise prices on a standalone basis,
although the amount of sales per unit would increase by the price
increase, it may not necessarily result in an increase in final sales
due to a decrease in the demand as a result of the price increase.
However, if a part (or all) of the decrease in demand due to the price
increase of one of the Parties is converted to the other Party
through the Action, then the relevant Parties can also capture such
demand through the Action and the sales of the Parties after the
Action may ultimately increase after the price increase. Based on
this concept, a simple simulation analysis was conducted to verify
whether or not there is an incentive*32 for the Parties to raise
prices after the Action based on the data on switched consigned
volume and its allocation to switching destinations obtained from
the user questionnaire. The details are as follows.

First, for a 5%-10% price increase, the magnitude of one Party’s
standalone profit before the price increase*33 and profit after the
price increase*34 were compared in 1% increments (when the
price increase rates were 5%, 6%, 7%, 8%, 9%, and 10%) to evalu-
ate whether one of the Parties had an incentive to increase its
prices alone (standalone profit case).

Next, since it is considered that after the Action, an incentive for
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one of the Parties to raise prices would be created, taking into con-
sideration the profits converted to the other Party, the JFTC evalu-
ated the existence of an incentive to raise prices after the Action by
comparing, for a price increase of 5%-10%, the size of the profits
of one of the Parties before the price increase and the size of the
joint profits of the two Parties,*35 which are the sum of its own
profits after the price increase, and the profits converted to the
other Party, in the same manner in 1% increments to evaluate
whether there is an incentive to raise prices after the Action (joint
profit case). The JFTC then compared the standalone profit case
with the joint profit case to see whether the Action would create an
incentive for each of the Parties to raise prices.

As a result of the above analysis, the results for Korean Air
showed that, with respect to the standalone profit case, there is no
incentive for Korean Air to raise prices by more than 5% on a
standalone basis since the profit in the case of a price increase of
5% or more is less than Korean Air’s standalone profit before the
price increase. However, with respect to the joint profits case, since
the other Party’s profits are incorporated as its own profits through
the Action, the profits in the case of a price increase of 5% or more
exceeded Korean Air’s profits on a standalone basis before the price
increase. Thus, the result was that Korean Air would have an incen-
tive to raise prices due to the Action because profits would increase
if prices were raised after the Action rather than on a standalone
basis.

In the case of Asiana Airlines, with respect to the standalone
profit case, there is no incentive for Asiana to raise prices by more
than 5% on a standalone basis, since the profit in the case of a price
increase of 5% or more is less than Asiana’s standalone profit be-
fore the price increase. However, with respect to the joint profit
case, the profit in the case of a price increase of 7% or more ex-
ceeded the profit of Asiana Airlines on a standalone basis before the
price increase. Therefore, it was also found that the Action would
create an incentive to raise prices for Asiana Airlines, although not
as much as Korean Air.

An incentive to raise prices due to the Action is when the profits of
one of the Parties alone will decrease when it raises prices com-
pared to its profits before the price increase, while the profits of one
of the Parties after the Action will increase compared to its profits
before the price increase.

For the convenience of the simulation, the price preceding the
Action was set to 1. Furthermore, for the sake of convenience in the
calculation, it was assumed that the cost level did not change before
and after the Action, the unit cost (unit cost of fixed and variable
costs) was set to zero, and profits were assumed as equal to sales
(if it is assumed that the cost level did not change before and after
the Action, the simulation results will not be affected whether the
unit cost is at a constant level or zero).
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33 Actual values for the year 2019 were used.

34 Price of one of the Parties before the Action x (1 + rate of price
increase) x (demand volume before the Action — quantity switched
over to competitors after the price increase).

35 Price of one of the Parties before the Action x (1 + rate of price
increase) x (demand volume before the Action - quantity switched
over to competitors after the price increase) + price of the other
Party before the Action x quantity switched over to the other Party.

d) Analysis of incentives to raise fares using GUPPI

In calculating the GUPPI, *36 the JFTC used the average monthly
fares of the Parties from 2017 to 2021 and the average variable
costs obtained from the accounting data of the Parties as an approx-
imation of the marginal costs. *37 The JFTC also estimated the di-
version ratio*38 using market share data obtained from the Parties
and other sources.

The GUPPI from Korean Air to Asiana Airlines was calculated to
be in excess of 5%, resulting in a price increase incentive to Korean
Air as a result of the Action. Similarly, the GUPPI from Asiana Air-
lines to Korean Air was calculated to be in excess of 5%, indicating
that Asiana Airlines would have an incentive to raise prices as a re-
sult of the Action.

36 For more information on GUPPI, see footnote 15. To restate the
definition of GUPPI, the GUPPI which represents an incentive for
Company A to raise its price due to the business combination of
Company A and Company B is defined as “diversion ratio from
Company A to Company B x ((Company B’s price - Company B’s
marginal cost) / Company B’s price) x Company B’s price / Com-
pany A’s price.”

37 Assuming a linear cost function, marginal costs and average
variable costs are the same.

38 See footnote 20 for diversion ratio. To restate the definition of
diversion ratio based on market share, the diversion ratio from
Company A to Company B is “Company B’s market share / (1 -
Company A’s market share).”

G. Summary

As stated above, it was found that (1) the combined market share of the Parties
after the Action will exceed 60%, ranking first, and the gap with the second-
ranked and lower companies would be significant; (2) Asiana Airlines has a ten-
dency to offer lower prices than Korean Air, and the close competition between
the Parties will be lost post the Action, meaning that the Action will have a sig-
nificant negative impact on competition; (3) Although the competitors have a
certain degree of excess capacity, the Parties and competitors are differentiated
in terms of whether they operate large freighters and whether they operate
flights to and from airports in western Japan; (4) Many users have expressed
concerns about the ability of new entrants to respond to unforeseen circum-
stances (damage or loss of cargo, etc.) and stable and continuous operation,
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meaning that entry pressure is limited; (5) Competitive pressure from adjacent
markets such as integrators, ocean cargo transportation, and transit flights is
also limited; and @ Because the Parties and competitors are differentiated, it is
difficult for users to change their business partners, meaning that competitive
pressure from users is limited. In addition, (7) the economic analysis suggested
that the Parties exert a mutual restraining influence on each other and that the
Parties will have an incentive to raise their prices after the Action.

Therefore, in the air cargo transportation market for routes from Japan to
South Korea, it is considered that the Action could easily create a situation in
which the Parties Group alone is able to freely influence prices, etc. to some ex-
tent, which would substantially restrain competition.

(2) Substantial restraint of competition through coordinated conduct
In the international air cargo market from Japan to South Korea, it was not found
that the concerted actions of the Parties Group and competitors would substan-
tially restrain competition, considering that there would still be many competitors
after the Action and there is insufficient evidence to prove that information on
competitors’ trading conditions, such as prices and quantities, was easily available.

(3) Summary
The Action will substantially restrain competition in the international air cargo
transportation market from Japan to South Korea by the unilateral conduct of the
Parties Group.

4. Proposal of Remedy by Korean Air

In response to the concerns identified by the JFTC based on the Antimonopoly Act
with regard to the air cargo transportation market on routes from Japan to South
Korea, Korean Air proposed to divest Asiana Airlines’ air cargo transportation busi-
ness using freighters worldwide, including Japan, to a third party in its entirety, as
outlined below (hereinafter referred to as the “Freighter Business Divestment”; the
transferees is referred to as “Cargo Remedy Takers”). In addition, Korean Air pro-
posed to enter into a so-called Block Space Agreement (BSA: A party with whom a
BSA is concluded is referred to as a “BSA Remedy Taker”) under which a certain
amount of space provided by Korean Air would be provided to competitors and to
encourage price competition by providing space to BSA Remedy Takers at a certain
competitive price.

(1) Freighter business divestment
A. Scope of divested business

* The scope of the divested business includes all tangible assets such as
aircraft, labor, facilities, equipment, etc. in the air cargo transportation
business using freighters, as well as intangible assets such as contracts,
authorizations, licenses, and slots (including all slots for freighter flights
at Narita Airport and Kansai Airport) to enable effective business opera-
tions by a Cargo Remedy Taker (hereinafter referred to as the “Divested
Business”).

*  The air cargo transportation business using passenger belly (hereinaf-
ter referred to as “Belly Operation”) is not included in the scope of the
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divested business (meaning that Belly Operation will remain with the
Parties after the Action).

B. Covenants

¢  The Parties shall maintain or cause to be maintained the economic via-
bility, marketability, and competitiveness of the Divested Business in ac-
cordance with “fair business practices” until the divestment of the Di-
vested Business is implemented and shall minimize to the extent possible
the risk of loss of the potential competitiveness of the Divested Business.

*  Asiana Airlines shall maintain the entire scope of its cargo business, in-
cluding the Divested Business, separate from Korean Air from the effec-
tive date (the Article 9 Notice Date or the date agreed upon by the JFTC
and the Parties as the effective date of the Remedy with regard to the
cargo business*39; the same applies below) until the closing of the Action.
In addition, Korean Air shall appoint a Hold Separate Manager to operate
the Divested Business under the supervision of the monitoring trustee
(the monitoring trustee for the freighter business divestment is herein-
after referred to as the “divestment monitoring trustee”) immediately af-
ter the closing of the Action.

*  Korean Air shall take necessary measures to ensure that it does not ac-
quire confidential information regarding the Divested Business after the
Action is implemented.

39 Considering that a divestment of the freighter business is a remedy also
in the European Commission’s decision (see European Commission/Case
No. M.10149), the JFTC and Korean Air have agreed to set the effective
date as February 13, 2024, the date on which the European Commission
conditionally approved the Action.

C. Cargo Remedy Taker

¢ (Cargo Remedy Taker is required to meet the following requirements:

@ [t must be independent of, and not related to, the Parties Group.

@ It must have the financial resources, proven expertise, and incentive to
maintain and develop the Divested Business as a viable and active compet-
itor in competition with the Parties and other airlines.

(3) It must have an air operator certificate.

(4) The acquisition of the Divested Business by the Cargo Remedy Taker must
not carry the risk of giving rise to significant competitive concerns.

*  The Parties shall obtain the approval of the JFTC on the selection of the
Cargo Remedy Taker and the terms and conditions of the divestment of
the Divested Business prior to the closing of the Action. In addition, the
divestment of the Divested Business to the Cargo Remedy Taker shall be
implemented within six months of the closing of the Action.

D. Divestment monitoring trustee and Divestiture trustee
*  The Parties shall appoint an independent third party, the divestment
monitoring trustee, as an organization to monitor the status of compli-
ance with the freighter business divestment and shall have it monitor the
performance of the business divestment, monitor prevention of damage
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to the value of the Divested Business before the implementation of the
business divestment, and monitor separation of the business between
Korean Air and Asiana Airlines until the closing of the Action. After the
closing of the Action, the Parties shall have the divestment monitoring
trustee observe the status of implementation of the Remedy such as seg-
regation from the Parties any confidential information of the Divested
Business and shall also have it report regularly to the JFTC.

In the event that a Cargo Remedy Taker is not selected by the prescribed
deadline, an independent third party, the Divestiture Trustee, shall sell
the business on behalf of the Parties. The Parties shall have the Divesti-
ture Trustee report periodically to the JFTC on the progress of the busi-
ness divestment.

(2) Block Space Agreement (BSA)
A. Overview

The Parties shall provide BSA Remedy Takers with defined space for
cargo transportation on Korean Air aircraft at wholesale prices that the
BSA Remedy Takers can offer to users at competitive prices.

As support measures for BSA Remedy Takers, the Parties shall provide
BSA Remedy Takers with measures including ground handling support
and transport services by truck at airports in South Korea.

B. Target routes and quantities

BSA Remedy Takers may choose from among routes departing from
Narita Airport, Kansai Airport, and Kitakyushu Airport served by Korean
Air and arriving at Incheon Airport or other airports in South Korea.

If Korean Air suspends the operation of cargo aircraft on any of the
above routes for a period of one IATA season or more (referring to one
period during the summer schedule (late March to late October) or win-
ter schedule (late October to late March)), it shall notify the JFTC in ad-
vance of such suspension, together with specific reasons (profit margin,
utilization record of the BSA counterparty, etc.), through the monitoring
trustee (see E. below; the monitoring trustee for the BSA is hereinafter
referred to as the “BSA monitoring trustee”) who monitors the imple-
mentation status of the BSA and obtain the JFTC’s consent. However, for
routes departing from Kitakyushu Airport, it is sufficient to notify the
JFTC in advance of such suspension, and prior consent is not required
only in cases where the cargo transportation volume of the space that the
BSA Remedy Taker could have used at the airport is appropriately trans-
ferred to Kansai Airport, Narita Airport, and/or other airports in Japan,
and the BSA Remedy Taker agrees to such transfer.

The space that Korean Air will provide to BSA Remedy Takers via a BSA
shall be in such volumes as to create a competitor comparable to Asiana
Airlines.

C. BSA Remedy Taker

BSA Remedy Taker is required to meet the following requirements:

(1) It must be independent of, and not related to, the Parties Group.
(2) It must have the financial resources, proven expertise, and incentive to
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maintain and develop the air cargo transportation business as a viable
and active competitor in competition with the Parties and other airlines.
(3) It must have an air operator certificate.
(4) The conclusion of a BSA by the BSA Remedy Taker must not carry the
risk of giving rise to significant competitive concerns.

*  The Parties shall obtain the approval of the JFTC for the selection of BSA
Remedy Takers and the terms of the agreement before the execution of
the Action and shall enter into a BSA with BSA Remedy Taker and com-
mence operations (providing space by BSA) within six months of such
execution.

D. Agreement period

*  Theterm of a BSA shall be five years and shall be automatically renewed
on a yearly basis thereafter unless otherwise requested in writing by the
BSA Remedy Taker.

*  When the total term of the BSA reaches nine years, Korean Air may re-
quest the JFTC to approve the termination of the BSA, giving specific rea-
sons in light of the opinion of the BSA monitoring trustee, and if the JFTC
approves the request, or if the JFTC does not raise any objections from
the perspective of the Antimonopoly Act even after 120 days have passed
since the date of the request for approval, the BSA will automatically ter-
minate when the period of the BSA reaches 10 years. If the JFTC objects
and requests a certain remedy, Korean Air shall consult with the JFTC
regarding an alternative remedy to the BSA, and until such consultations
are completed, the existing BSA shall continue.

*  The Parties may terminate or reduce the volume of the BSA with prior
approval by the JFTC in the event of a material change in supply and de-
mand, even during the agreement period.

E. BSA monitoring trustee
The Parties shall appoint an independent third party, the BSA monitoring
trustee, to monitor the performance of the BSA and shall have the BSA monitor-
ing trustee monitor the performance of the BSA and report periodically to the
JFTC.

F. Ringfencing measures

To ensure that a coordinated effect does not arise between the Parties and a
BSA Remedy Taker in the implementation of the BSA, the Parties shall take ap-
propriate ring fencing measures, such as not sharing confidential information of
BSA Remedy Taker (customer name, quantity, price, etc.) obtained in the course
of consultations between the Parties and the BSA Remedy Taker on the price of
space offered, etc. The details of the ringfencing measures shall be approved in
advance by the JFTC.

(3) Prerequisites for the Action
Korean Air also offered to make the following items a prerequisite for the Action.
*  The business divestment monitoring trustee, an independent third party,
has been appointed by Korean Air with the approval of the JFTC as an or-
ganization to monitor compliance with remedial measures related to the
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sale of the Divested Business in the cargo business.

*  The plan regarding the remedial measures to be taken prior to the execu-
tion of the Action in preparation for the company split and spin-off proce-
dures shall be delivered by Korean Air to the business divestment monitor-
ing trustee within six weeks of the effective date.

* Korean Air or the Divestiture Trustee has executed a binding purchase
agreement for the sale of the Divested Business, and the JFTC has approved
the buyer and terms of sale of the Divested Business in accordance with the
Remedy for the cargo business.

* A BSAsshall be concluded between Korean Air and BSA Remedy Takers.

*  The Parties shall submit to the JFTC a draft trustee mandate with the BSA
monitoring trustee within two weeks of the effective date for approval and
shall execute such trustee mandate with the monitoring trustee with re-
spect to the BSA within one week of the date of receipt of such approval.

*  The Parties shall receive (or have reasonable prospects of receiving) all
confirmations, etc. necessary to implement the remedies from other au-
thorities (including but not limited to the Korea Fair Trade Commission, the
Ministry of Land, Infrastructure and Transport, and the European Commis-
sion) pertaining to the Action (this is a matter common to the international
air passenger transportation business).

As described in 4, Part IV above, there are also several preconditions for the im-
plementation of the Action in the international air passenger transportation busi-
ness as well, and all of these conditions must be met in order for the Parties to
implement the Action.

5. Assessment of the Remedy
(1) General remarks

As stated in 5(1)A(a) in Part IV above, a remedy, in principle, should be a struc-
tural remedial measure such as a business divestment and should be able to re-
store the competition lost through the business combination so that the Parties
Group cannot freely influence prices, etc. to some extent. The most effective reme-
dial measures are those that create new independent competitors or strengthen
existing competitors so that they become effective competitive constraints.
(Guidelines 7-1 and 2(1)). In light of this basis, in the cargo business, the most
straightforward remedy in the Action is to divest whole of Asiana Airlines’ inter-
national air cargo transportation business to other enterprises.

Although it would be most desirable to include belly operations in the business
divestment, it is considered acceptable to take multiple measures in combination
rather than alone as long as that combination can restore the competition that
would be lost (Guidelines, Article 7-2). The Remedy in 4 above, by combining mul-
tiple remedial measures, creates an effective competitive constraints that prevents
the Parties Group from freely influencing prices, etc. to a certain extent after the
Action, and can be evaluated as restoring the competition in the international air
cargo transportation market that would be lost as a result of the Action.

As stated in 4(1)A above, belly operations are not included in the scope of Ko-
rean Air’s proposed divestment of the freighter business, and Asiana Airlines’ belly
operations will remain with the Parties Group after the Action. Passenger flights
are numerous on routes from Japan to South Korea, and belly operations account
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for a certain amount of total traffic on Asiana’s cargo business on routes from Japan
to South Korea. Therefore, it can be evaluated that it is appropriate to use a BSA as
aremedy in addition to the freighter business divestment because some additional
remedy is considered necessary to compensate for the exclusion of belly opera-
tions from the scope of the freighter business divestment.

(2) Divestment of the freighter business
The proposal for the freighter business divestment can be evaluated as appro-
priate, with no particular problems regarding the type of remedies (effectiveness
of the freighter business divestment itself as a remedy), transferee, timing of im-
plementation, etc., as described below.

A. Type
As stated in 4(1) above, the freighter business divestment is the most straight-
forward remedy in the Action, as it divests Asiana Airlines’ air cargo transporta-
tion business using freighters to a Cargo Remedy Taker and is, therefore,
deemed effective.

B. Transferee (Cargo Remedy Taker)

This divestment can be evaluated as appropriate because the transferee, the
Cargo Remedy Taker, will be selected before the execution of the Action, and the
transfer agreement will be concluded after obtaining approval from the JFTC,
including eligibility.

In addition, the Cargo Remedy Taker shall be considered to be an independent
and strong competitor in the air cargo transportation market for routes from
Japan to South Korea if it meets each of the requirements described in 4(1)C
above.

C. Timing of implementation
This divestment can be evaluated as appropriate in the view point of the im-
plementation timing, because, as stated in 4(1)C above, although the business
divestment will not take place before the closing of the Action, the deadline for
the divestment, within six months of the execution from the Action, is clearly
stipulated.

D. Interim measures until the implementation of the Remedy

As described in 4(1)C above, the business divestment is to be implemented
after the closing of the Action, so it is considered necessary to take interim
measures such as measures to prevent negative effects on competition and
measures to prevent damage to the value of the Divested Business, etc. until the
divestment.

This divestment can be evaluated as appropriate because, as stated in 4(1)B
above, the hold-separate between Asiana Airlines and Korean Air, including the
Divested Business until the execution of the Action (maintaining the independ-
ence of the businesses of both companies) is assured in the Remedy, and the
divestment monitoring trustee is to monitor such business separation and the
value of the Divested Business until the execution of the business divestment.

(3)Regarding the BSA
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The BSA proposed by the Parties can be evaluated as appropriate, with no par-
ticular problems regarding the type (effectiveness of the BSA itself as a remedy),
counterparty, timing of implementation, etc., as described below.

A. Type

While a structural remedy such as a business divestment is a desirable rem-
edy, in the event that demand is declining and it is not easy to find a buyer for all
or part of the business divisions of the Parties Group (e.g., manufacturing, sales,
and development divisions) and the product is mature and services such as re-
search and development and product improvements in response to consumer
demand are not very important, it may be deemed effective to set up a contrac-
tual right for a competitor to purchase a product at a price equivalent to the pro-
duction cost of the product (by entering into a long-term supply contract) as a
remedy (the so-called “establishment of a cost-based take-over right”; Guide-
lines, Article 7, Paragraph 2 (1)).

In principle, structural remedial measures such as business divestment
should also be taken with regard to belly operations. However, belly operations
are basically cargo transport services using passenger aircraft, with the premise
of passenger transport. As described in 4, Part IV above, with the Open-Slot
transfer in the Remedy for passenger business, some slots have been left open
because no specified transferee could be found. Given these circumstances, it is
thought to be difficult to find a recipient and to take structural remedial
measures such as business divestment with respect to the belly operation.

Furthermore, since the BSA is to provide space supplied by Korean Air at a
price that allows BSA Remedy Takers to offer it to users at competitive price, it
is similar in structure to “establishing a contractual right for a competitor at a
price equivalent to the production cost of the relevant goods” and can be evalu-
ated as a measure to create new independent competitors or to strengthen ex-
isting competitors so that they have competitive constraints. Therefore, the BSA
is deemed effective as a remedy.

B. Counterparty (BSA Remedy Taker)

This BSA can be evaluated as appropriate because the Parties are to obtain the
approval of the JFTC on the selection of BSA Remedy Takers and the terms of the
agreement before the execution of the Action and then enter into a BSA with BSA
Remedy Taker.

In addition, the BSA Remedy Taker shall be considered to be an independent
and strong competitor in the air cargo transportation market for routes from
Japan to South Korea if it meets each of the requirements described in 4(2)C
above.

C. Quantity of space provided through the BSA

As stated in 4(1)A above, Asiana Airlines’ belly operations are excluded from
the scope of the freight business divestment; therefore, even if the freight busi-
ness divestment is executed, Asiana Airlines’ belly operations will remain with
the Parties Group after the Action.

From the perspective of “restoring the competition lost after the Action,” it
would be appropriate for the BSA to provide BSA Remedy Taker with a quantity
of space equivalent to Asiana Airlines’ belly operations. The quantity of space
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provided by the BSA in this case is equivalent to the amount of transportation
by Asiana Airlines’ belly operations and can, therefore, be evaluated as appro-
priate from the viewpoint of quantitative comparison.

D. Timing of Implementation
As stated in 4(2)C above, the provision of space through the BSA from the Par-
ties to BSA Remedy Taker will not take place prior to the closing of the Action;
however, this BSA can be evaluated as appropriate because there are stipula-
tions that said provision will begin within six months of the closing of the Action.

E. Interim measures until the implementation of the Remedy

As stated in 4(2)C above, since the provision of space by the BSA to BSA Rem-
edy Takers from the Parties will begin after the closing of the Action, it is neces-
sary to take interim measures to ensure that no negative effect on competition
will occur in the meantime.

This BSA can be evaluated as appropriate in this regard too. Because, as stated
in 4(1)B above, the separation of the Asiana Airlines and Korean Air businesses
is assured in the Remedy as well as in the freighter business divestment, and the
monitoring trustee is to monitor the separation including the said business sep-
aration.

F. Ringfencing measures
As described in 4(2)F above, the Parties proposed the measures to block in-
formation sharing with BSA Remedy Taker, the details of which are subject to
prior approval by the JFTC, and these measures can be evaluated as appropriate
from the perspective of preventing a possible coordinated effect from arising
because of sharing of business information between the two parties.

(4) Ensuring the implementation of the Remedy
A. Monitoring trustee

The Parties shall appoint independent third-party monitoring trustees (the
divestment monitoring trustee and the BSA monitoring trustee) and shall have
such monitoring trustees monitor the implementation of the freighter business
divestment and the BSA and report periodically to the JFTC.

In light of the following circumstances, monitoring by an independent third
party may be a sufficient measure to ensure implementation.

*  The Parties shall submit to the JFTC a draft trustee mandates detailing
the delegation of duties and authority to the monitoring trustees within
two weeks of the effective date, and upon obtaining the approval of the
JFTC, shall enter into trustee mandates with the monitoring trustees
within one week of receipt of said approval.

* The entity that will be monitoring trustee shall be confirmed by the
JFTC to be eligible from the standpoints of (1) track record (confirming
that it has experience as a monitoring trustee and knowledge of the avi-
ation industry), (2) capability (confirming the number of staff and their
career histories and whether or not they can communicate with the JFTC
in Japanese), and (3) conflicts of interest and independence (confirming
current or past transaction history with the Parties Group, whether there
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are interlocking officers with the Parties Group, and whether a remuner-
ation system is in place to ensure the independence of the monitoring
trustee) and shall be selected upon obtaining confirmation from the JFTC.

B. Divestiture Trustee

In cases where a business divestment is included as part of a remedy package,
such remedy package may include the condition that an independent third party,
a divestiture trustee, may sell the business on behalf of the Parties if a transfer
agreement is not executed within a certain period of time in order to avoid a
situation where the business divestment is not implemented by the deadline
specified in the remedy.

In this case, as described in 4(1)D above, said condition is included in the con-
tents of the freighter business divestment, and if a Cargo Remedy Taker is not
selected within a certain period of time, the divestiture trustee may sell the Di-
vested Business on behalf of the Parties. Further, the JFTC will determine the
eligibility of such business divestiture trustee from the same perspective as de-
scribed in A. above, and the trustee will be appointed upon approval by the JFTC.
Therefore, it is considered that this could be a sufficient measure to ensure per-
formance.

Part VI: Conclusion
As aresult of the review, based on the premise that the Remedies proposed by the
Parties is implemented, the JFTC concluded that it could not establish the Action
would substantially restrain competition in a particular field of trade.
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