Appendix 2

Major Business Combinations in FY 2023

July 5, 2024

Japan Fair Trade Commission

From the perspective of ensuring transparency and improving the predictability of
business combination reviews, the Japan Fair Trade Commission (JFTC) has enacted and
published its approach to the application of the Antimonopoly Act in business
combinations in the “Guidelines to Application of the Antimonopoly Act concerning
Review of Business Combination” (May 31, 2004, the JFTC; hereinafter referred to as the
"Guidelines"). In addition, the JFTC has compiled and published the results of reviews of
major business combination cases in each fiscal year.

The JFTC is also publishing the results of the review of major business combinations in
FY 2023.

Companies planning a business combination are encouraged to utilize the Guidelines

as well as the major examples of business combinations published herein.
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(Note 1) The order in which the cases are listed is based on the order in the Japanese

Standard Industrial Classification of Businesses pertaining to the goods or

services that were the subject of the business combination review.

(Note 2) In each case, confidential information regarding the Parties and the names

of competing enterprises are withheld. For competing enterprises, an

arbitrary letter is used.

(Note 3) The market share, post-action HHI (the Herfindahl-Hirschman Index; same

applies hereinafter) level, and the incremental HHI based on the action, etc.

listed in each case are calculated based on the materials submitted by the

Parties and are expressed as approximate numbers by the JFTC. In this case,

in principle, market share is described in units of 5%. For example,

"approximately 40%" is used for a market share of 37.5% or more but less

than 42.5%. Thus, the total value does not necessarily equal 100.

(Note 4) In each case, a horizontal business combination refers to a business

combination between companies in a competitive relationship in a particular

field of trade. A vertical business combination refers to a business




combination between companies at different stages of a transaction, for
example, a merger between a manufacturer and a distributor of goods. A
conglomerate business combination refers to a business combination that
does not fall under either a horizontal or a vertical business combination, for
example, a merger between companies in different industries, or a
shareholding between companies in different geographical ranges in a
particular field of trade.

(Note 5) In "Towards the Active Promotion of Competition Policy in response to
Socioeconomic Changes as represented by Digitalization - Coordination and
Strengthening of Competition Policy Advocacy and Law Enforcement -"
published in June 2022, the JFTC made it clear that it would promote prompt
and accurate enforcement through efforts such as seeking information and
opinions from third parties, utilizing internal documents and economic
analysis.

The following shows the number of business combinations for which the
JFTC completed reviews in fiscal 2023 that used each of the screening
methods.

* Request for information and comments from third parties: 1 case
* Utilization of internal documents: 10 cases
* Utilization of economic analysis: 7 cases

* Information exchange with overseas authorities: 5 cases
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KASEI Corporation

Case 1 Integration of the non-woven fabric businesses by Mitsui Chemicals,
Inc. and Asahi KASEI Corporation

Part ] The Parties

Mitsui Chemicals, Inc. (JCN 4010401052081) (hereinafter referred to as
"Mitsui Chemicals") and Asahi KASEI Corporation (JCN 5120001059606)
(hereinafter referred to as "Asahi Kasei") are mainly engaged in the manufac-
ture and sale of chemical products and non-woven fabrics.

Hereinafter, the group of companies that has already formed a joint relation-
ship with Mitsui Chemicals as the ultimate parent company will be referred to
as the "Mitsui Chemicals Group", and the group of companies that has already
formed a joint relationship with Asahi Kasei as the ultimate parent company
will be referred to as the "Asahi Kasei Group." Mitsui Chemicals and Asahi Kasei
are hereinafter collectively referred to as the "Parties"”, and Mitsui Chemicals

Group and Asahi Kasei Group will be referred to as the "Parties Group".

Partll Outline of the Case and applicable provisions

This case is about Mitsui Chemicals and Asahi KASEI’s plan to integrate the
non-woven fabric business of the Parties Group by a joint incorporation-type
demerger (hereinafter referred to as the "Transaction").

The applicable provision is Article 15-2 of the Antimonopoly Act.

If the new company is established by the joint incorporation-type demerger
(hereinafter referred to as the "Consolidated Company"), the proportion of vot-
ing rights of the Mitsui Chemicals Group and the Asahi Kasei Group will be
60.62% and 39.38%, respectively.

There are multiple competitive or business relationships among the busi-
nesses operated by the Parties Group. Of the examinations conducted regarding
this point, the following is a detailed description of the results of the review on
horizontal business combination in the manufacturing and selling of spun-bond
non-woven fabric for sanitary materials and vertical business combination with
the manufacturing and selling of raw materials for non-woven fabric for sani-
tary materials as upstream market and the manufacturing and selling of spun-
bond non-woven fabric for sanitary materials as downstream market, which

was considered to have a relatively large impact on competition.

" The Consolidated Company will take over Asahi Kasei’s Moriyama factory by absorption-
type split in a few years.



Case 1l

Partlll Product overview

1. Non-woven fabric

Integration of the non-woven fabric businesses by Mitsui Chemicals, Inc. and Asahi

KASEI Corporation

Non-woven fabric in the JIS standard, means "a fiber sheet, web or pad in

which fibers are oriented in one direction or at random and the fibers are

bonded to each other by interlacing, fusion bonding or adhesion, excluding pa-

per, woven, knitted fabrics, tufts or milling felt "

The main uses of non-woven fabric are shown in Table 1. They are as follows:

Sanitary materials, medical materials, living materials, industrial materials,

civil engineering materials, and agricultural materials. The commercial flow of

the non-woven fabric is shown in Figure.

The non-woven fabric for sanitary material and the non-woven fabric for

non-sanitary are basically treated as different types of non-woven fabrics be-

cause of their different prices, fiber strengths, etc.

Table 1: Uses of non-woven fabrics

Use

Main products

Sanitary materials

* Disposable diapers (including those for
light incontinence)

» Sanitary products

* Masks

* Wet tissues

Non-san-
itary ma-

terials

Medical * Medical gowns
materials . Drape
* Packaging materials
Living ma- _
) * Miscellaneous goods
terials . Bedding
* Automotive parts (wipers, ceiling materials, seat
Industrial materials, etc.)
materials * Oil adsorbent (oil / water filter system, etc.)
* Industrial filter
Civil engi- | * Drain filter
neering » Sheet for soil improvement
materials

2 A drape used to cover the body of a patient during surgery to keep the surgical field an
d cutting parts clean from unclean areas.
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Figure: Commercial flow of Non-woven Fabric

Comparing the non-woven fabrics for sanitary material and non- sanitary
material, the non-woven fabrics for sanitary material, which were considered
to have a relatively large impact on competition due to the Action, will be ex-

amined in detail below.
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KASEI Corporation

2 .Non-woven fabric for sanitary materials
(1) Method for producing non-woven fabric
The manufacturing process of non-woven fabric basically consists of two
steps as follows: forming Web (the laying of fibers into a web) and bonding
fibers of the formed web (performed by melting the web in a state like cotton,

using an adhesive bond, or applying water)

% Inthe process of producing melt-blown non-woven fabric, the formation of web and fiber bonding
are carried out simultaneously (melt-blown method).

* A thin membranal sheet consisted of only fibers, made by breaking up massive fibers and passing
through multiple rolls.

10
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KASEI Corporation

(2) Types of non-woven fabrics for sanitary material
Non-woven fabrics for sanitary material have different properties depend-
ing on manufacturing methods. The types of non-woven fabric include spun-
bond non-woven fabric, SMS non-woven fabric, air-through non-woven
fabric, spunlaced non-woven fabric and melt-blown non-woven fabric. The
outline of each is as follows.

A. Spun-bond non-woven fabric
Spun-bond non-woven fabric is made by forming a web by the spun-
bond method and bonding webs by heating calender method, or air-
through method.
The spun-bond non-woven fabric has properties such as low basis

weight (light weight per unit area) and high strength, and is inexpensive.

B. SMS non-woven fabric
SMS non-woven fabric has a three layer structure of sandwiching melt-
blown non-woven fabric with spun-bond non-woven fabric.
Like spun-bond non-woven fabric, SMS non-woven fabric has low basis
weight, high strength, and low cost. Moreover, SMS non-woven fabric is
dense by being sandwiched between spun-bond non-woven fabric, and has

improved water resistance compared with spun-bond non-woven fabric.

C. Air-through non-woven fabric

The air-through non-woven fabric is produced by forming a web by a
dry method and bonding the web by an air-through method.

While air-through non-woven fabric has a property that it has a good
texture when it comes in contact with the skin because it is easy to get thick,
and it repels without retaining moisture, it absorbs moisture easily when
a surfactant is added.

D. Spunlaced non-woven fabric
Spunlaced non-woven fabric is produced by forming a web by a dry
method and bonding the web by a water-jet interlacing method.

Spunlaced non-woven fabric has the properties of soft touch and

® SMS is the abbreviation for Spunbonded-Melt-blown-Spun-bond.

11
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smoothness like cloth, and excellent water retention.

E. Melt-blown non-woven fabric
The melt-blown non-woven fabric is produced by a melt-blowing
method.
The melt-blown non-woven fabric has a property of high water re-

sistance because of its compactness.

(3) Use of the non-woven fabric for sanitary material
As described in 1 above, the main products which uses non-woven fabric
for sanitary materials are disposable diapers, sanitary products, masks and
wet tissues. The details of the non-woven fabric for sanitary materials used
for each product are as follows.
The majority of the total production of non-woven fabric for sanitary ma-
terials is for disposable diapers, and the production for sanitary products,

masks and wet tissues is small.

A.Disposable diapers

The disposable diapers are roughly divided into "back sheet" (outer por-
tion), "top sheet" (inner portion in direct contact with the skin), "gather"
(portions at both ends of the top sheet when the disposable diaper is
spread, which prevent urine from leaking to the outside), and "waistband
/ elastic member".

As for each component, according to the properties of non-woven fab-
rics for sanitary material, spun-bond non-woven fabrics are mainly used
for "back sheet" and "waistband / elastic member", air-through non-wo-
ven fabrics are mainly used for "top sheet" because good touch and water
absorbency are required, and SMS non-woven fabrics are mainly used for

"gather" because water resistance is required.

B. Sanitary products

Sanitary products are classified into two types: napkin-pad type, which
consists of "top sheet" and "gather"; and shorts typeH, which consists of

"top sheet", "gather" and "waistband / elastic member".

® Itis rarely sold in Japan.

12
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Integration of the non-woven fabric businesses by Mitsui Chemicals, Inc. and Asahi

KASEI Corporation

The type of non-woven fabric for sanitary material used in each compo-

nent is the same as that of a disposable diaper.

C. Masks

The materials for ears and mouth of the mask, which are in contact with

the outside air and the skin are mainly made of a spun-bond non-woven

fabric. The filter portion is mainly made of a melt-blown non-woven fabric.

D. Wet tissues

Since wet tissues are required to have water retentivity, spunlaced non-

woven fabric is mainly used.

(4) Relationship between the type, manufacturing method and uses of

non-woven fabric for sanitary materials

The relationship between the types, manufacturing methods, and uses of

the non-woven fabric sanitary materials described from (1) to (3) above is

summarized as shown in Table 2.

Table 2: Relationship between types and manufacturing methods of non-

woven Fabrics

Manufacturing method

woven fabric

(The formation and fiber bonding are

Type Formation of the Fiber bonding of Primary use
web the web
Heating calender
Spun-bond non- Back sheet
_ Spun-bond method | method
woven fabric ) (Top sheet)
Air-through method
SMS non-woven Heating calender
. Spun-bond method Gather
fabrlc method
Air-through non- ) Top sheet
_ Air-through method
woven fabric (Back sheet)
Dry method —
Spunlaced non- water-jet interlac- _
Wet tissue
woven fabric ing method
Melt-blown non- | Melt-blown method
Mask

” There is also a method of forming a web and bonding fibers by melt-blowing.
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performed simultaneously.)

(5) Raw material for non-woven fabric for sanitary materials
As a raw material for non-woven fabrics, there are Polypropylene(here-
inafter referred to as "PP"), polyethylene terephthalateH (hereinafter re-
ferred to as "PET") and polyethylene (hereinafter referred to as "PE"). As

for the non-woven fabric for sanitary materials, PP is mainly used.

PartlV Particular field of trade
1.Non-woven fabrics for sanitary materials (horizontal and vertical busi-
ness combinations (downstream market))

The non-woven fabric for sanitary materials manufactured and sold by the
Parties Group is only a spun-bond non-woven fabric, and as described in III-
2(3)A above, it is mainly used for "back sheets" and "waistband / elastic mem-
bers" of disposable diapers. As other types of non-woven fabrics used for dis-
posable diapers, there are SMS non-woven fabrics and air-through non-woven
fabrics.

Therefore, an examination was made as to the substitutability of spun-bond

non-woven fabric and other non-woven fabric for sanitary materials.

(1) Product scope
A. Spun-bond non-woven fabric and SMS non-woven fabric
(a) Substitutability of demand

As described in 1 above, the spun-bond non-woven fabric is mainly
used for "back sheet" and "waistband / elastic member" of a disposable
diaper. On the other hand, the SMS non-woven fabric has basically simi-
lar properties to the spun-bond non-woven fabric, but is used mainly for
"gather" portions because it has higher water resistance than the spun-
bond non-woven fabric due to its denser structure. In this way, the spun-
bond non-woven fabric and the SMS non-woven fabric are used sepa-

rately.

8 Thermoplastic resin made mainly from propylene.

A type of synthetic resin produced by reacting terephthalic acid and ethylene glycol at

high temperature and high vacuum.

" The thermoplastic resin produced by polymerizing* ethylene.

* The process of combining compounds with relatively small molecular weight into com-
pounds with large molecular weight.
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Accordingly, the substitutability of demand between spun-bond non-

woven fabric and SMS non-woven fabric is limited.

(b) Substitutability of supply

SMS non-woven fabric is produced by arranging web injection nozzles
in the order of spun-bond non-woven fabric, melt-blown non-woven
fabric, and spun-bond non-woven fabric to form a web, and fiber-bond-
ing the formed web by the air-through method. Accordingly, a company
producing the SMS non-woven fabric can produce the spun-bond non-
woven fabric by stopping the injection from the injection nozzle for the
melt-blown non-woven fabric.

On the other hand, in order for a company manufacturing spun-bond
non-woven fabric to newly start manufacturing SMS non-woven fabric,
itis necessary to newly introduce manufacturing equipment, and a large
amount of money and a certain period of time (period required for com-
pletion of construction, trial operation, and approval of materials for a
new product) are required for the introduction of equipment.

Therefore, the substitutability of supply between spun-bond non-wo-

ven fabric and SMS non-woven fabric is limited.

(c) Summary
Based on the above, spun-bond non-woven fabric and SMS non-wo-

ven fabric constitute different product scopes.

B. Spun-Bond non-woven fabric and air-through non-woven fabric
(a) Substitutability of demand

As mentioned in 1 above, spun-bond non-woven fabric is used for
"back sheet" and "waistband / elastic member" of disposable diaper, and
air-through non-woven fabric is mainly used for "top sheet" of disposa-
ble diaper because it has shorter fibers, is bulkier, and more comfortable
to touch than spun-bond non-woven fabric. Accordingly, the spun-bond
non-woven fabric and air-through non-woven fabric are used separately.

On the other hand, the spun-bond non-woven fabric can be used for a
"top sheet" of a disposable diaper which an air-through non-woven fab-
ric or the like is usually used for by performing a hydrophilic treatment,

and the air-through non-woven fabric is less frequently used in practice
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since it is more expensive than the spun-bond non-woven fabric, but can
also be used for a "back sheet" of a disposable diaper.

Accordingly, a certain degree of substitutability of demand is recog-
nized between spun-bond non-woven fabric and air-through non-wo-

ven fabric.

(b) Substitutability of supply

The manufacturing process and manufacturing equipment for spun-
bond non-woven fabric and air-through non-woven fabric are different.
To start manufacturing these non-woven fabrics, it is necessary to newly
introduce manufacturing equipment, and a large amount of investment
in equipment and a certain period of time (period required for comple-
tion of construction, trial operation, and approval of materials for new
products) are required.

Accordingly, no substitutability of supply is recognized between

spun-bond non-woven fabric and air-through non-woven fabric.

(c) Summary
From the above, as to the spun-bond non-woven fabric and the air-
through non-woven fabric, although the substitutability of demand is
recognized to a certain degree, the air-through non-woven fabric is
more expensive and they are separately used for the different parts of
the disposable diaper. In addition, since the substitutability of supply is
not recognized. Accordingly, in this case, it is arranged that the spun-
bond non-woven fabric and the air-through non-woven fabric constitute
different product scope, and it is decided to evaluate the air-through
non-woven fabric as competitive pressure from adjacent markets in VI-

1(4) below.

C. Summary
Based on the above, the product scope was defined as "spun-bond non-

woven fabric" in this case.
(2) Geographical scope

Japanese manufacturers and sellers of non-woven fabrics for sanitary ma-

terials sell all types of them all over Japan. Since there are no circumstances
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in which the selling price or difficulty of transportation differs depending on
the region, users can purchase from all over Japan.
Accordingly, in this case, the geographical scope of the spun-bond non-wo-

ven fabric was defined as "all over Japan".

2 . Raw materials for non-woven fabrics for sanitary materials (Vertical
type business combination (upstream market))

The non-woven fabric for sanitary material manufactured and sold by the
Parties Group is only a spun-bond non-woven fabric. As described in II-2(5)
above, although PP is mainly used as the raw material of the spun-bond non-
woven fabric, PET and PE are also used.

Therefore, the substitutability among PP, PET, and PE was examined.

(1) Product scope

The substitutability of demand among PP, PET and PE is limited because
each material has different properties and may be used separately depending
on the performance required by customers of non-woven fabrics for sanitary
materials.

Also, the substitutability of supply among the raw materials of PP, PET and
PE is limited due to the different manufacturing methods.

Accordingly, in this case, "PP", "PET" and "PE" were defined as product
scopes.

(2) Geographical scope
The manufacturers and sellers of PP, PET, and PE, which are raw materials
for non-woven fabrics for sanitary materials, sell all raw materials all over
Japan, and there are no circumstances in which the selling price and difficulty
of transportation differ depending on the region.
Accordingly, in this case, the geographical scopes of the "PP", "PET" and
"PE" markets were defined as "all over Japan".

PartV Applicability of the Safe-harbor Criteria in a Particular Field of Trade
1. Horizontal business combination (Spun-bond non-woven fabric)

The Parties Group is engaged in the manufacture and sale of spun-bond non-
woven fabrics. Table 3 shows the market shares of the Parties Group in the

spun-bond non-woven fabrics sales market. The HHI after the Action is
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approximately 3,300 at the maximum and the increment of HHI is approxi-

mately 800, so the safe-harbor criteria for a horizontal business combination

are not met. Therefore, the determining factors concerning a horizontal busi-

ness combination are examined in VI-1 below.

Table 3: Market share of the spun-bond non-woven fabrics sales market

(FY 2021)

Rank Company Market Share
1 Mitsui Chemicals Group Approx. 35%
2 Company A Approx. 25%
3 Company B Approx. 20%
4 Asahi Kasei Group Approx. 10%
) Company C Approx. 5%
— Others 0-5%

Total 100%

Combined market share/ranking: Approx. 45%/ 1st

HHI after the Action (maximum): Approx. 3,300

HHI incremental: Approx. 800

2 . Vertical business combination

The relationship of the Parties Group in the upstream and downstream mar-

kets is shown in Table 4.

The market shares of the Parties Group in the upstream markets are as de-

scribed in (1) to (3) below, and the market shares of the Parties Group in the

downstream market are as shown in Table 3 of 1 above, so the safe-harbor

criteria for a vertical business combination are not met. Therefore, the deter-

mining factors for a vertical business combination are examined in Section VI-

2 below.

Table 4: Relationship of the Parties Group in the upstream and down-

stream markets

Upstream market

Downstream market

Geograph- Geograph-
Product scope ) Product scope )
ical scope ical scope
the manufacture and | All over Ja- Manufacture and sale All over Ja-
sale business of PP pan business of spun-bond pan
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(Mitsui Chemicals non-woven fabrics (the

Group) Parties Group)

the manufacture and
sale business of PET
(Mitsui Chemicals
Group)

the manufacture and

sale business of PE

(the Parties Group)

(1) Manufacture and sale of PP
Table 5 shows the Mitsui Chemicals Group’s market share in the PP manu-
facturing and sales market. It does not meet the safe-harbor criteria for a ver-

tical business combination.

Table 5: PP production capacity share (2021)

Rank Company Share
1 Mitsui Chemicals Group Approx. 45%
2 Company D Approx. 30%
3 Company E Approx. 15%
4 Company F Approx. 10%
Total 100%

(2) Manufacture and sale of PET
The market share of the Mitsui Chemicals Group in the PET manufacturing
and sales market is 10% or less (0-5%) (2021), so it meets under the safe

harbor criteria for a vertical business combination.

(3) Manufacture and sale of PE
Table 6 shows the market shares of the Mitsui Chemicals Group and the

Asahi Kasei Group in the PE manufacturing and sales market. These figures

do not meet the safe harbor criteria for a vertical business combination.

Table 6: PE production capacity share (2021)
Rank Company Share
1 Company G Approx. 30%
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2 Mitsui Chemicals Group Approx. 25%
3 Company H Approx. 10%
4 Company I Approx. 10%
o Company ] Approx. 10%
6 Asahi Kasei Group Approx. 5%
Total 100%

PartVI Impact of the Transaction on Competition
1. Horizontal business combination (Spun-bond non-woven fabric)
(1) Status of the Parties Group and Competitors etc.
A. Status of the Parties Group and Competitors
The combined market share of the Parties Group is approximately 45%
(first place). However, the major competitors in the market are Company
A (second place with a market share of approximately 25%) and Company
B (third place with a market share of approximately 20%). Competitors
are also recognized as having excess capacity.
Therefore, the restraining power from competitors is recognized.

B. Existing conditions of the competition between the Parties Group
Mitsui Chemicals Group focuses on the production of "back sheets" and
"gathers" for disposable diapers and Asahi Kasei Group focuses on that of
"top sheets" and "back sheets".
Consequently, the Parties Group is competing only in the production of
spun-bond non-woven fabric for "back sheets" of disposable diapers etc.,

and the degree of competition between the two companies is low.

(2) Import

There is almost no difference in quality between imported spun-bond non-
woven fabric and domestically produced spun-bond non-woven fabric, and
the prices of imported products tend to be lower than those of domestic
products. Therefore, in recent years, imports from manufacturers in China
and Thailand have been increasing.

There is no significant difference in the transportation cost between im-
ported products and domestic ones, and the customs duty on imports from
Korea, China, Thailand and Malaysia into Japan was abolished with the en-

forcement of the Regional Comprehensive Economic Partnership (RCEP)
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Agreement in January 2022. Therefore, it is considered that there are almost
no factors that would be an obstacle to the import of spun-bond non-woven
fabric.

Based on the above, an import pressure is recognized.

(3) Entry

The production and sale of non-woven fabric for sanitary materials do not
require any license or permission, and there are no patents or the like indis-
pensable for the production of non-woven fabric for sanitary materials.
Therefore, it is possible to enter the business of manufacturing and selling
non-woven fabric for sanitary materials by constructing a factory equipped
with manufacturing equipment.

However, since a large amount of investment is required to introduce fa-
cilities for manufacturing non-woven fabrics for sanitary materials, and the
sales market for them in Japan is on the decline, it is considered that there is
little incentive to enter the market.

Thus, entry pressure is not recognized.

(4) Competitive pressure from adjacent markets
Non-woven fabrics for sanitary materials are separated according to the
difference in price and properties. For the back sheet of disposable diapers,
which is the main application of spun-bond non-woven fabrics, air-through
non-woven fabrics are also used in part.
Thus, competitive pressure from adjacent markets is recognized to a cer-

tain extent.

(5) Competitive pressure from users

The major users of spun-bond non-woven fabrics are large enterprises,
which have large transaction sizes and strong purchasing power.

In addition, since disposable diapers and sanitary products manufactured
by using non-woven fabrics for sanitary materials are consumables, the final
consumers value the price and users are exposed to price competition.
Therefore, it is considered that users have a motive to request price reduc-
tion to manufacturers and sellers of non-woven fabrics for sanitary materials
in order to reduce manufacturing costs.

Furthermore, it is said that users can switch their business partners for
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spun-bond non-woven fabrics in three months to one year. In fact, during
price negotiations for spun-bond non-woven fabrics, it is recognized that the
user reduced the purchase volume from manufacturers and sellers who pro-
posed a price increase and switched to purchasing from competitors.

Thus, competitive pressure from users is recognized.

(6) Summary
As described above, the restraining power from competitors, import pres-
sure, and competitive pressure from users are recognized, and competitive
pressure from adjacent markets is recognized to a certain extent. Therefore,
it cannot be said that the unilateral conduct of the Parties Group or the coor-
dinated conduct of the Parties Group and competitors substantially would

restrain competition in a particular field of trade.
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2.Vertical business combination @ (Upstream market: PP manufacturing
and sales business, Downstream market: Spun-bond non-woven fabric man-
ufacturing and sales business)
(1) Input foreclosure
Mitsui Chemicals Group does not supply PP to other manufacturers and
sellers of spun-bond non-woven fabrics.
Therefore, the Parties Group does not have the capacity to perform input
foreclosures, and it is not likely that there will be any market closure or ex-

clusivity issues in the downstream market due to input foreclosures.

(2) Customers foreclosure

PP is also used as a raw material for various products other than spun-
bond non-woven fabrics. The proportion of PP used as a raw material for
spun-bond non-woven fabrics is insignificant in the total sales volume of PP.

In addition, in the field of manufacturing and selling spun-bond non-woven
fabrics, there are strong competitors such as Company A and Company B.
Therefore, even if the Parties Group refuses to purchase PP from PP manu-
facturers and sellers which are competitors of the Mitsui Chemicals Group,
the competitors are considered to be able to sell PP to other spun-bond non-
woven fabric manufacturers and sellers.

Therefore, the Parties Group does not have the ability to perform customer
foreclosure, and there is no risk that the customer foreclosure will cause a

problem of market closure and exclusivity in the upstream market.

3. Vertical business combination (2) (Upstream market: PET manufactur-

ing and sales business, Downstream market: Spun-bond non-woven fabric
manufacturing and sales business)

(1) Input foreclosure

The market share of the Mitsui Chemicals Group in the PET manufacturing

and sales market meets under the safe-harbor criteria for a vertical business

combination. Therefore, the Mitsui Chemicals Group does not have the ability

to perform input foreclosures, and it is unlikely that there will be any prob-

lems of market closure or exclusivity in the downstream market due to input

foreclosures.

(2) Customers foreclosure
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PET is also used as a raw material for various products other than spun-
bond non-woven fabrics. The proportion of PET used as a raw material for
spun-bond non-woven fabrics is insignificant in the total sales volume of PET.

In addition, in the field of manufacturing and selling spun-bond non-woven
fabrics, there are major competitors, such as Company A and Company B.
Therefore, even if the Parties Group refuses to purchase PET from PET man-
ufacturers and sellers which are competitors of the Mitsui Chemicals Group,
the competitors are considered to be able to sell PET to other sellers of spun-
bond non-woven fabrics.

Therefore, the Parties Group does not have the ability to perform customer
foreclosure, and there is no risk that the customer foreclosure will cause a

problem of market closure and exclusivity in the upstream market.

4. Vertical business combination (3) (Upstream market: PE manufacturing
and sales business, Downstream market: Spun-bond non-woven fabric man-
ufacturing and sales business)
(1) Input foreclosure
The Parties Group does not supply PE to other manufacturers and sellers
of spun-bond non-woven fabrics.
Therefore, the Parties Group does not have the capacity to perform input
foreclosures, and it is not likely that there will be any market closure or ex-

clusivity issues in the downstream market due to input foreclosures.

(2) Customer foreclosure
The Parties Group does not purchase PE as a raw material for the non-wo-
ven fabric because it does not manufacture the spun-bond non-woven fabric
made from PE.
Therefore, the Parties Group does not have the ability to perform customer
foreclosure, and there is no risk that the customer foreclosure will cause a

problem of market closure and exclusivity in the upstream market.

5. Summary
Consequently, it cannot be said that the unilateral conduct of the Parties
Group or the coordinated conduct of the Parties Group and competitors sub-

stantially would restrain competition in a particular field of trade.
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PartVll Conclusion
The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case2 Acquisition of the manufacture and sales business of fertility drugs for
male of Mochida Pharmaceutical Co., Ltd. by Fuji Pharma Co., Ltd.

Part I The Parties
Fuji Pharma Co., Ltd. (JCN5010001084045) (hereinafter referred to as "FU]JI
Pharma") and Mochida Pharmaceutical Co. Ltd. (JCN9011101021173)
(hereinafter referred to as "Mochida Pharmaceutical") are mainly engaged in the
manufacture and sale of ethical drugs.
Hereinafter, Fuji Pharma and Mochida Pharmaceutical are collectively referred

to as the "Parties".

Part II Outline of the Case and applicable provisions

The present case is about Fuji Pharma's plan to acquire Mochida
Pharmaceutical's manufacturing and sales business of fertility drugs for male,
which is an important part of the business (the "Transaction"). The domestic sales
of the business acquired by Fuji Pharma do not exceed 3 billion yen, and therefore
the Transaction does not meet the criteria for notification as provided for in
Article 16-2 of the Antimonopoly Act. However, Fuji Pharma presented the details
of the specific plan and consulted with the JFTC about a business combination
plan that does not require notification. Therefore, the JFTC conducted a business
combination review in the same manner as if notification had been made for a
business combination plan that required notification, in accordance with 6 (1) of
the "Policies Concerning Procedures of Review of Business Combination" (Japan
Fair Trade Commission, June 14, 2011).

The applicable provision is Article 16 of the Antimonopoly Act.

Part IIl Particular field of trade
1. Overview of product
Fertility drugs for male are used for the treatment of male fertility due to
male gonadal failure, spermatogenic dysfunction, etc.
The marketing authorization holders of fertility medicines for male in Japan
are only the Parties and Company A. Fertility drugs for male marketed in Japan
are the products listed in Table 1 (the "Subject Products").
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Table 1. Fertility drugs for male manufactured and sold in Japan

Business Classification by
Products )
operator Ingredients
Testosterone Enanthate Intramuscular
Fuji Pharma | Injection 250 mg "F" (hereinafter
referred to as "Fuji Products")
Mochida Testinon Depot Intramuscular Injection ']gestos};cerone
Pharmaceutical | 125mg/250mg ("Mochida Products") nanthate
Company A Product A

In addition to the formulation and packaging of Fuji Products, Fuji Pharma is
also operating the formulation and packaging of Product A and the formulation
of Mochida Products.

The drug substances required for the manufacturing, etc. are procured by
Company A and Mochida Pharmaceutical and supplied to Fuji Pharma. The drug
substances manufactured by Company B are used for all the Subject Products.
However, Company B has decided to terminate the manufacture of the drug
substances for the Subject Products, and accordingly, Fuji Pharma has decided

to switch the supplier of the drug substances from Company B to Company D.

Table 2: Relationship between each process of manufacturing fertility drugs
for male and business operators

Process Fuji products Mochida Products Product A
Manufacture Company B Company B Company B
of drug
substances
Formulation Fuji Pharma Fuji Pharma Fuji Pharma
Packaging Fuji Pharma Company C Fuji Pharma

2. Productscope

It is appropriate to define the scope of ethical drugs for the same indication
according to the method of administration to patients and the decision of

prescription by physicians, etc., based on the "Clinical Practice Guidelines", etc.,

1 . . . .
Fuji products are generic versions of Mochida products.
? The Japan Council for Quality Health Care (JPS) publishes the Clinical Practice Guidelines on the
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and the scope of ethical drugs for the same function and effect from the
viewpoint of physicians, medical institutions, etc, who are consumers.
Therefore, drugs with the same functions and effects as seen from the
consumer's perspective are defined as the same product scope regardless of
whether they are original drugs or generic drugs.

The drugs are classified according to the ATC-classification | method
established by the European Association for Marketing of Pharmaceuticals
(EphMRA). In the case of drugs classified to the same category according to the
ATC Classification, if the functions and effects of the drug are the same as those
of the other drug from the viewpoint of consumers, the scope of products is
defined as the same.

The Subject Products include both original drugs and generic drugs. All of the
Subject Products are classified as "G3B (androgen)" (ATC code level 3) and are
prescribed as fertility drugs for male. Among the drugs sold in Japan, there are
no drugs classified as "G3B (androgen)" except for the Subject Products.
Therefore, all of the drugs classified as "G3B (androgen)" can be considered to
be of the same type in terms of function and effect. In addition, there are no
drugs classified as ATC code level 3 that have the same effect as fertility drugs
for male.

Based on the above, it is considered that drugs classified as "G3B (androgen)"
of ATC Code Level 3 can be defined as the same product scope in this case. And
all of the drugs are prescribed as drugs for the treatment of male infertility.
Therefore, the product scope is defined as "fertility drugs for male"

Internet, allowing users to search for recommended treatments (standard treatments) by disease,
etc. These guidelines provide information on the most appropriate treatments for various health-
related problems based on evidence (scientific grounds).

3 Anatomical Therapeutic Chemical Classification System. The criteria for classification are t

he anatomical site of action, indication and use, and the chemical composition and mode of
action of the drug. In the classification method, drugs are classified with symbols from lev

el 1 to level 4 (level 1 is major classification and level 4 is minor classification). In this d

ocument, the symbol for Level 3 is described as "ATC Code Level 3".

! Since marketing approval of the Minister of Health, Labour and Welfare is required for each drug
(Article 14, Paragraph 1 of the Act on Securing Quality, Efficacy and Safety of Pharmaceuticals,
Medical Devices, Regenerative and Cellular Therapy Products, Gene Therapy Products, and
Cosmetics [Act No. 145 of 1960]) and a certain period of time is required from the start of clinical
studies to marketing, there is no substitutability of supply among drugs.

% In this case, the product scope was defined based on the ATC code level 3. However, even if the
drugs are classified into the same ATC code level 3, in case that the functions and effects are not the
same from the viewpoint of medical institutions, etc. (for example, the products are not used as
substitutes in light of practical use such as administration to patients and judgment by doctors), the
product scope is defined based on the ATC code level 4 or a more detailed classification.
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3. Geographic scope

All of the marketing authorization holders of fertility drugs for male have the
system and capability to supply products to various regions in Japan. Also, there
are no circumstances that make it difficult to transport the products due to their
characteristics or that cause differences in selling prices due to transportation
costs, etc. Therefore, consumers in Japan can procure products from any of the
marketing authorization holders at the equivalent price.

In addition, in order to market drugs domestically, including those
manufactured in foreign countries, it is necessary to obtain approval from the
Minister of Health, Labour and Welfare for each product. In principle, this
applications for approval must be accompanied by clinical study data from
Japanese subjects, and there is a regulatory restriction that the clinical studies
require several years.

Accordingly, in this case, the geographic scope is defined as "the whole of

Japan."

Part IV Applicability of safe harbor standards in a particular field of trade

Since the Parties are engaged in the marketing of fertility drugs for male in
Japan, the Transaction is a horizontal business combination related to the
marketing of drugs for the treatment of male infertility throughout ]apanH.

The market shares of the Parties in Japan are shown in Table 3. The maximum
HHI after the Transaction is approximately 6,000 and the increment of HHI is
approximately 300, which do not meet the safe-harbor criteria for a horizontal
business combination.

Therefore, the effect of the Transaction on competition is examined as
described in V below.

% As mentioned in Section IM-1 above, since the formulation of Mochida Products is conducted by
Fuji Pharmaceutical, the Transaction may be considered to constitute a vertical business
combination in which "contract manufacturing of formulations of fertility drugs for male " is the
upstream market and "manufacture and sell of fertility drugs for male " is the downstream market.
In this case, since only Fuji Pharmaceutical formulate the Subject Products, it is considered that Fuji
Pharmaceutical has the ability to perform input foreclosure by refusing to accept the contract
manufacturing of Product A. However, as discussed in Section V-1 below, Fuji Pharmaceutical has
no incentive to close its inputs, and the issue of closure and exclusivity of downstream markets does
not arise. In addition, Mochida Pharmaceutical outsources the formulation of Mochida Products
only to Fuji Pharmaceutical, so there is no problem of closure and exclusivity of the upstream
market due to customer foreclosure. Therefore, the examination of the vertical business
combination is omitted.
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Table 3. Market share in the market for fertility drugs for male (2022)

Rank Company Market Share
1 Company A Approx. 70%
2 Mochida Pharmaceutical Approx. 20%
3 Fuji Pharma Approx. 10%

Combined market share/ranking: Approx. 30%/2nd

HHI after the Transaction (maximum): Approx. 6,000

HHI incremental: Approx. 300

Part V Effect of the Transaction on Competition
1. Substantial restrain of competition by unilateral conduct
(1) Position of the Parties and states of competitors

As described in IV above, Company A is a competitor in the field of
manufacturing and selling the Subject Products, with a larger market share
(approximately 70% (first place)) than the Parties.

On the other hand, as described in III-1 above, Fuji Pharma is entrusted
with the manufacturing (formulation and packaging) of Product A by
receiving the drug substance from Company A. Therefore, Fuji Pharma may
refuse to accept the contract manufacturing of Product A after the
Transaction, thereby reducing the supply of Product A to the customers by
Company A and causing Fuji Pharma to sell Fuji Product or Mochida Product
(hereinafter referred to as the "Own Product") in place of Company A. In this
case, Company A may not be a strong competitor to the Parties because it will
require a certain period of time and a large amount of expenses, such as
procedures for approval of change from the Minister of Health, Labour and
Welfare, if it outsources the manufacture of Product A to a company other
than Fuji Pharma.

However, in view of the circumstances described in A and B below, it is
unlikely that Fuji Pharma would refuse to accept manufacturing contract
from Company A after the Transaction. Therefore, Company A can be
evaluated as a strong competitor for the Parties.

Therefore, the restraining power from competitors is recognized.

A. Fuji Pharma has little capacity to significantly increase sales of the
Own Product.

After the Transaction, Fuji Pharma needs to procure the corresponding
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amount of the drug substance in order to increase the sales volume of the
Own Product. However, as described in IlI-1 above, Company B, which is
the supplier of the drug substance for the Subject Products, will terminate
the manufacture of the drug substance, and Fuji Pharma will not be able to
procure drug substance from Company B. In order to switch the supplier
of the drug substance from Company B to Company D, Fuji Pharma plans
to submit an application for approval of the change of the supplier of the
drug substance to the Minister of Health, Labour and Welfare after the
Transaction. It is expected that the application will be approved in
approximately 6 months, which is the standard approval processing
period. Furthermore, the lead time for the procurement of the drug
substance from Company B is currently approximately eight months.

Therefore, it is considered that it will take at least one year for Fuji
Pharma to procure a large amount of the drug substance after obtaining
the approval. Therefore, in order for Fuji Pharma to reject contract
manufacturing of Product A and increase the sales volume of the Own
Product early after the Transaction, the only option is to manufacture the
Own Product using the stock of the drug substance procured from
Company B.

However, the current production plan only has enough stock of the drug
substance for approximately 1 to 2 years, and it is recognized that there is
a limit to the amount of drug substance that can be used by Fuji Pharma.

Based on the above, it is considered that Fuji Pharma has almost no
surplus supply capacity to substantially increase its sales volume within

one to two years after the Transaction.

B. There is no incentive for Fuji Pharma to increase sales of the Own
Product by refusing to contract manufacturing of Product A to
Company A

(a) The small profit Fuji Pharma can gain from the sale of the Own
Product
Even if Fuji Pharma refused to contract manufacturing of Product A to
Company A and increased the sales volume of the Own Product, the
profit from the sales of that is small, so the additional profit that Fuji

Pharma would obtain is small.
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(b) Fuji Pharma has concluded manufacturing contracts with

Company A for drugs other than Product A.

Fuji Pharma has been contracted by Company A to manufacture
several other pharmaceuticals over a long period of time. Therefore, if
Fuji Pharma refused to accept manufacturing contracts for Product A in
order to increase sales volume of the Own Product, on the contrary, it
would lose the confidence of Company A, and there is a possibility that
Fuji Pharma will lose all manufacturing contracts for pharmaceuticals

including Product A.

(c) If Fuji Pharma hinders the stable supply of pharmaceuticals, the
Ministry of Health, Labour and Welfare may impose an adverse
disposition on it.

If Fuji Pharma refuses to accept manufacturing contract for Product A
in order to increase the sales volume of the Own Product, there is a risk
that the supply of Product A by Company A will be disrupted. Therefore,
based on the notification of the Ministry of Health, Labour and Welfare
(hereinafter referred to as the "MHLW"), the company A have to inform
the MHLW that Fuji Pharma has reduced the supply of Product A and
that there is a possibility of supply disruption and that there are the Own
Product as substitute products.

According to the Parties, if the MHLW determines that Fuji Pharma
has taken inappropriate actions as a pharmaceutical manufacturer, Fuji
Pharma may take an adverse dispositionﬂ, such as an order to suspend
business for manufacturing business license. The MHLW has taken into
account the situation related to supply instability in the procedures for
listing drugs in the NHI price list, and therefore, the NHI price listing of
Fuji products may be postponed.

! "Appropriate information provision concerning shortage of ethical drugs" (Notification No. 1218 -
1 of the Director of the Economic Affairs Division, Health Policy Bureau, MHLW, dated December 18,
2020).

8 The notification stipulates that if there is a risk of a disruption in the supply of drugs, companies
must promptly report to the Pharmaceutical Industry Information Division and explain the reasons
for the occurrence of supply instability, substitute products, prospects for improvement, etc.

? Article 75, Paragraph 1 of the Act on Securing Quality, Efficacy and Safety of Pharmaceuticals,
Medical Devices, Regenerative and Cellular Therapy Products, Gene Therapy Products, and
Cosmetics (Act No. 145 of 1960).
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(d) Summary
Based on the above, it is considered that Fuji Pharma has no incentive

to refuse to accept manufacturing contract for Product A.

(2) Entry
Even for generic drugs, it takes approximately two to three years to
develop them, and it takes approximately one year to obtain approval from
the Minister of Health, Labour and Welfare for marketing drugs in the
Japanese market. Therefore, it is unlikely that market entry will occur within
a certain period of time after the Transaction.

Thus, competitive pressure from entry is not permitted.

(3) Competitive pressure from purchasers

In recent years, the size of pharmaceutical wholesalers has increased
through business integration, etc., and this has increased the ability of
pharmaceutical wholesalers to negotiate prices with pharmaceutical
marketing authorization holders. The move is designed to pressure
pharmaceutical marketing authorization holders to lower prices in order to
pass on the strong pressure from medical institution to the wholesale
prices. In particular, products that have been on the market for a long time
are often subject to strong pressure to lower prices compared to products
that have just been on the market. The Subject Products are considered to be
under strong pressure to lower prices from pharmaceutical wholesalers
because they have been on the market for a long time.

Therefore, competitive pressure from purchasers is recognized to some

extent.

(4) Summary
Based on the above, it cannot be said that the unilateral conduct of the
companies would substantially restrain competition in the field of

manufacturing and selling the Subject Products.

2 . Substantial restrain of competition by coordinated conduct
As the Subject Products are all formulated by Fuji Pharma Co., Ltd. (see Table

" The selling price of a drug from the manufacturer to the drug distributor.
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2), the market affected by the Transaction is the sales market of the Subject
Products. Therefore, the impact on the sales market of the Subject Products is

examined below.

(1) The status of the companies and competitors and the state of
competition in the market

As a result of the Transaction, the number of distributors of the Subject

Products in Japan will be two, Fuji Pharma and Company A. Therefore, it is

considered that it is easy for Fuji Pharma and Company A to reach a common

understanding on the price, etc. and to mutually monitor whether or not they

have deviated from coordinated conduct (such as raising the wholesale

price) based on such common understanding.

(2) Coordinated conduct through the use of cost information for the
formulation and packaging of products

As a result of the Transaction, the number of distributors of the Subject
Products in Japan will be two: Fuji Pharma and Company A. Since the
manufacturing of Product A is commissioned to Fuji Pharma by Company A,
it is possible that Fuji Pharma will take coordinated conduct (such as raising
the wholesale price) by using the cost information on the formulation and
packaging of Product A.

However, Fuji's system prevents the head of the sales division, who has the
authority to determine the wholesale price of Fuji's products, from accessing
the cost information on the formulation and packaging of Product A.
Therefore, it can be said that Fuji Pharma has taken certain measures to
prevent the use of the cost information on the formulation and packaging of
Product A in determining the wholesale price.

Even if the head of the sales division of Fuji Pharma accessed the cost
information on the formulation and packaging of Product A, it would be
difficult to estimate the wholesale price of Product A from the information

because the cost of the formulation and packaging is small.

(3) Obstructions to Coordinated conduct
As described in 1 (3) above, even after the Transaction, the Company is
likely to be under strong pressure from large-scale pharmaceutical

wholesalers to lower prices, and thus there is a certain degree of competitive
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pressure from purchasers that may become a factor preventing coordinated
conduct.

(4) Summary

As described above, although the Transaction makes it easier for Fuji
Pharma and Company A to reach a common understanding on prices, etc,, it
is difficult for Fuji Pharma to take coordinated conduct by using Company A's
cost information, and even after the Transaction, competitive pressure from
purchasers, which is a factor preventing coordinated conduct, is recognized
to a certain extent. Thus, it is considered that there is no risk of Fuji Pharma
taking coordinated conduct. Therefore, it cannot be said that the coordinated
conduct between the Parties and the competitors would substantially
restrain competition in the field of manufacturing and selling the Subject
Products.

Part VI Conclusion

The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case 3 Acquisition of shares in TAKISAWA Co., Ltd. by NIDEC Co., Ltd.

Part I The Parties

NIDEC Co., Ltd. (JCN9130001002387) (hereinafter referred to as "NIDEC") is
engaged in the business of manufacturing and selling precision small motors.

TAKISAWA Co., Ltd. (JCN8260001008257) (hereinafter referred to as
"TAKISAWA") is engaged in the manufacturing and selling business of
manufacturing machine.

Hereinafter, the group of companies that have already formed a business
relationship with NIDEC is called the "NIDEC Group," and the group of
companies that have already formed a business relationship with TAKISAWA is
called the "TAKISAWA Group." The NIDEC Group and the TAKISAWA Group are
collectively referred to as the " Parties Group."

Partll Outline of the Case and applicable provisions

This case involves NIDEC's plan to acquire more than 50% of the voting
rights of TAKISAWA's shares (the "Transaction").

The applicable provision is Article 10 of the Antimonopoly Act.

There are multiple competitive or business relationships among the
businesses operated by the Parties Group. The following are the results of the
review of these relationships: Horizontal business combination in the
manufacturing and sales business of vertical machining centers operated by the
Parties Group, vertical business combination between that of speed reducers
operated by the NIDEC Group and that of lathes operated by the TAKISAWA
Group, and conglomerate business combination (goods expansion) between
that of machining centers by NIDEC Group and that of lathes by TAKISAWA
Group.

Partlll Particular field of trade

1.

Product Overview

(1) Machine tool
A. Overview of machine tools

Machine tools are used to remove unnecessary parts of a metal

workpiece by cutting, grinding, or by utilizing energy such as electricity,

" NIDEC Group manufactures and sells machining center other than vertical type.
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and to create a required shape. In the classification by Japan Machine Tool
Builders’ Association ("JMTBA"), it is classified into multiple types such as
a lathe and a machining center.

The machine tools are classified into "general-purpose machine tools"
that are operated by the operator by turning the handle, and "NC (meaning
numerical control by computer; the same shall apply hereinafter) machine
tools" that perform automatically by NC, according to the difference of

control methods.

B. Machining centers
The machining center is an NC machine tool that can perform a variety
of machining operations such as boring, milling, drilling, tapping, reaming,
etc. in a continuous manner. It has a function to automatically change tools
required for each machining operation.
Machining centers are classified into vertical type, horizontal type, and

other types (portal, etc.) according to the classification of the JMTBA.

C. Lathes

Lathes are machine tools for rotating and machining cylindrical or disk-
shaped workpieces, and can perform such machining as turning, facing,
taper turning, boring, drilling, parting, and threading.

Lathes are classified into horizontal, vertical and inverted ones
according to the classification of the JMTBA. Lathes are also classified into
ordinary lathes and NC lathes according to whether they have NC or not.
In the ordinary lathes, the machining results differ depending on the
operator, while in the NC lathes, a certain level of machining results can be

obtained regardless of the operator.

(2) Speed reducers
The speed reducer is a mechanical device for reducing the rotational speed
of a motor by using a gear or the like. The speed reducer is used together with
amotor in equipment such as a machine tool, and has a function of increasing
torque (turning force) by reducing the number of rotations of the motor.
There are various types of speed reducers. They are classified into two
types: "for servo motors" and "for induction motors", which differ in accuracy

according to the control performance of the motors used together.
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Among motors, a servo motor is small and excellent in controllability, and
is used for industrial robots, medical equipment, etc., while an induction
motor is inferior in controllability to a servo motor but is widely used for
consumer equipment and industrial machinery because it has a simple
structure and operates without performing special power conversion.
Therefore, the speed reducers for servo motors require higher accuracy, and
the speed reducers for induction motors are not as accurate as those for
servo motors.

Speed reducers for servo motors are categorized into strain wave gearing,
internal planetary gear speed reducers (medium and large), and planetary

gear speed reducers(small) according to motor output and weight capacity.

Product range

A. Machine tools
The shape of the machined part after machining, application, function,
etc. differ depending on the type of machine tool. In addition, the
manufacturing equipment and manufacturing process of machine tools
also differ. Therefore, substitutability of supply and demand is not
recognized between different types of machine tools.
Accordingly, machining centers, lathes, and other machine tools

constitute a different product srange.

B. Machining centers

Consumers of machining centers select each type of machining center
according to the required accuracy, the machining quantity, the size,
weight, and price of the workpiece. Generally speaking, they tend to select
the vertical type when accuracy is required for machining, the horizontal
type when the machining quantity is large, and the portal type when the
workpiece is large and heavy. Thus, the substitutability of demand
between different types is limited.

In addition, different types of machining centers have significantly
different periods required for development and new design, assembly
spaces, heights of factory buildings required for manufacturing, crane
capacities, etc. Therefore, it is difficult for a business operator who

manufactures only one type of machining center to manufacture and sell
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another type of machining center in a short period of time without
incurring a large amount of additional cost and risk. Thus, there is no
substitutability of supply between different types.

Therefore, in this case, the product range was defined for each type of
machining center, and the field of manufacturing and sales of "vertical

machining centers" in which the Parties Group competes was reviewed.

C. Lathes
(a) Substitutability between types of lathes

Since it is considered that lathe consumers select each type of lathe
according to the processing contents, the substitutability of demand
between different types is limited.

On the other hand, the difference between the respective types is only
the difference in whether the modules such as the spindle and the tool
rest are arranged in the horizontal direction or in the vertical direction,
and the lathe manufacturer can easily manufacture any type of lathes by
changing the arrangement of the modules. Thus, there is a supply
substitutability between the different types.

Accordingly, the horizontal, vertical and inverted forms constitute the

same product range.

(b) Substitutability with and without NC

Since lathe consumers are likely to select between ordinary lathes and
NC lathes in consideration of machining accuracy, the substitutability of
demand between the two is limited.

On the other hand, if an NC is mounted on an ordinary lathe, it
becomes an NC lathe, and since mounting NC on a lathe does not require
special technology, etc., it is possible for a manufacturer of an ordinary
lathe to manufacture an NC lathe in a short period of time without
incurring a large additional cost. Therefore, the substitutability of
supply is recognized between the two.

Accordingly, ordinary lathes and NC lathes constitute the same

product range.

(c) Summary
For the above reasons, the product range in this case was defined as
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“lathe.”

(2) Speed reducers
A. Substitutability between speed reducers for servo motors and speed
reducers for induction motors
The consumers of speed reducers choose between speed reducers for
servo motors and speed reducers for induction motors according to the
type of the motor used in combination with the speed reducers. Therefore,
there is no substitutability of demand between the two. In addition, when
a new type of speed reducer is manufactured, it takes a considerable
amount of time to develop. Therefore, there is no substitutability of supply
between different types of speed reducers.
Therefore, the speed reducers for servo motors and the speed reducers

for induction motors constitute different product range.

B . Substitutability between Different Types of Speed Reducers for
Servo Motors
Since consumers of speed reducers for servo motors select the type of
them according to the output and the weight capacity of the servo motor
used in combination with the speed reducers, the substitutability of
demand between different types is limited.
In addition, when manufacturing a new type of speed reducers for servo
motors that differs from the current types, a considerable amount of
development time is required, and therefore, the substitutability of supply

between deferent types is not recognized.

C. Summary
Based on the above, the product range was defined for each type of
speed reducers for servo motors, and the field of manufacturing and sales
of "internal planetary gear speed reducers (medium size)" manufactured

and sold by the NIDEC Group was selected as the subject of the review.

3. Geographicrange
The geographic range of "vertical machining centers," "lathe," and " internal
planetary gear speed reducers (medium size)," which was defined above 2 as

product range, was defined as "all over Japan" in this case because the
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consumers are located all over Japan and the suppliers are uniformly selling to

the consumers all over Japan.

PartIV Effect of the Transaction on Competition
1. Horizontal business combination
The market share of the Parties Group in the field of manufacturing and sales
of vertical machining centers is less than 5% for both the NIDEC Group and the
TAKISAWA Group. The incremental HHI resulting from the Transaction is 150
or less, and therefore the Parties Group falls under the safe-harbor criteria for

horizontal business combinations.

Table: Market Share of Vertical Machining Centers (FY 2021)

Rank Company Market Share
- NIDEC Group 0-5%
- TAKISAWA Group 0-5%
- Others Approx. 95%
Total 100%

Combined market share, ranking: 0-5% / unknown

HHI after the Transaction: Unknown

Increment of HHI: 150 or less

2. Vertical business combination

Since the internal planetary gear speed reducers (medium size)
manufactured and sold by the NIDEC Group are also used in the lathes
manufactured and sold by the TAKISAWA Group, this case falls under a vertical
business combination in which the upstream market is the manufacturing and
selling of the internal planetary gear speed reducers (medium size) operated
by the NIDEC Group and the downstream market is the manufacturing and
selling of the lathes operated by the TAKISAWA Group.

(1) Substantial restrain of competition by unilateral conduct
A. Input foreclosure
Since the market share of the NIDEC Group in the manufacturing and
sales market for the internal planetary gear speed reducers (medium size)
is unknown, it is considered that it does not fall under the safe-harbor

criteria for vertical business combinations.
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Sales of the NIDEC Group's internal planetary gear speed reducers
(medium size) are insignificant. In addition, there are several competitors
in the market for the internal planetary gear speed reducers (medium size),
and these competitors have a relatively higher market share than the
NIDEC Group.

Accordingly, NIDEC Group does not have the capacity to conduct input
closures, and it is unlikely that the input foreclosure would cause a market

closure or exclusivity problem in the downstream market.

B. customers foreclosure
In the lathe manufacturing and sales field, TAKISAWA Group’s market
share is less than 5%, which falls under the safe-harbor criteria for vertical
business combinations.
Therefore, TAKISAWA Group does not have the capacity to close its
customers, and there is no risk that the customers foreclosure will cause a

problem of market closure and exclusivity in the upstream market.

C. Obtaining the Confidential Information

In transactions involving the internal planetary gear speed reducers
(medium size) and the lathe, the Parties Group imposes confidentiality
obligations in the sales contract, etc. As described in A and B above, the
market share of the Parties Group is small in both the upstream market
and the downstream market, and therefore, even if confidential
information is exchanged by the Parties, it is considered that the effect on
competition is small.

Based on these facts, it is considered that there is no risk of the problem
of the closure and exclusiveness of the market arising due to the

acquisition of confidential information.

(2) Substantial restrain of competition by coordinated conduct
As described in (1) above, it is unlikely that the group of companies will
obtain confidential information of each competitor and that the number of
competitors will decrease due to the foreclosure of inputs or customers.
Therefore, it is unlikely that the Parties Group and competitors will be able
to take cooperative actions more easily.
Consequently, it is not considered that the coordinated conduct between
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the Parties Group and their competitors would substantially restrain

competition.

(3) Summary
Consequently, it cannot be said that the unilateral conduct by the Parties
Group or the coordinated conduct between the Parties Group and
competitors would substantially restrain competition in a particular field of
trade.

3. Conglomerate business combination (product expansion)

There are overlapping consumers for the machining centers manufactured
and sold by the NIDEC Group and the lathes manufactured and sold by the
TAKISAWA Group. The NIDEC Group expect that the Transaction will increase
sales opportunities for each other's customers. Therefore, there is a possibility
that the Parties Group will supply machining centers and lathes in combination.

However, as described in 1 and 2 above, there are multiple competitors in
the vertical machining centers and lathe markets, and the market share of the
Parties Group is small. The NIDEC Group also manufactures and sells machining
centers other than vertical type. The detailed market share of horizontal
machining centers and the machining centers of portal type other than vertical
type is unknown. However, the existence of several strong competitors
suggests that the market share of the Parties Group is not large.

Therefore, it is unlikely that the Parties Group can strengthen its position in
one of the markets for the machining center or lathe by using its dominant
position in the other market. Therefore, the Parties Group does not have the
ability to create a closed and exclusive market by supplying a combination of
products.

In addition, although it is often the case that both turning by a lathe and
milling by a machining center are performed in machining a single part, even in
such a case, machining is performed by one machine and then transferred to
the other machine, and the machining center and the lathe are used
independently of each other, and are not connected to each other. Therefore, it
is not assumed that the secret information of competitors is obtained for the
purpose of ensuring connectivity.

Therefore, it is not probable that the combined supply of machining centers

and lathes by the Parties Group would cause the problem of market closure and

43



Case 3 Acquisition of TAKISAWA Co., Ltd. by NIDEC Co., Ltd.

exclusivity, thereby substantially restraining competition in a particular field of

trade.

PartV Conclusion
The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case 4 Integration of the manufacturing business of multifunction devices
by Ricoh Co., Ltd. and Toshiba Tec Corporation

Part I The Parties

Ricoh Co., Ltd. (JCN2010801012579) (hereinafter referred to as "Ricoh")
Toshiba Tec Corporation (JCN 8010701016022) (hereinafter referred to as
"TOSHIBA TEC"). Both companies are engaged in the manufacture and sale of
multifunction devices.

Hereinafter, the group of companies that have already formed a joint rela-
tionship with Ricoh is referred to as the "Ricoh Group," and the group of com-
panies that have already formed a joint relationship with TOSHIBA TEC is re-
ferred to as the "TOSHIBA TEC Group." The Ricoh Group and the TOSHIBA TEC

Group are collectively referred to as the "Parties Group."

Partll Outline of the Case and applicable provision

This case involves Ricoh Technologies Co., Ltd. (JCN 6021001049696)
("Ricoh Technologies"), a subsidiary of Ricoh. Ricoh Technologies plans to suc-
ceed the manufacturing business of the multifunctional devices operated by the
Ricoh Group and the manufacturing business of the multifunctional devices op-
erated by the TOSHIBA TEC Group through an absorption-type split, and Ricoh
owns 85% of the voting rights of Ricoh Technologies shares and TOSHIBA TEC
owns 15% of them (hereinafter referred to as "the Transaction").

The applicable provision is Article 15-2 of the Antimonopoly Act.

There are multiple competitive or business relationships among the busi-
nesses operated by the Parties Group. Of the examination conducted regard-
ing them, the following is a detailed description of the result of the review on

horizontal business combinations in the manufacturing and selling of

" Device that integrates functions such as copying, printing, scanning, facsimile, and networking

? In this case, Article 10 of the Antimonopoly Act is also applicable because the acquisition of shares
is also carried out as consideration for the absorption-type split. However, the voting rights of Ricoh
Technologies acquired by TOSHIBA TEC do not exceed the 20% threshold and this acquisition of
shares are not subject to notification.

% After the Transaction, Ricoh and TOSHIBA TEC will conclude a shareholders' agreement between
Ricoh and TOSHIBA TEC to carry out the business necessary for the common interest and hold vot-
ing rights of the shares of Ricoh Technologies. Therefore, Ricoh Technologies will be a joint invest-
ment company between Ricoh and TOSHIBA TEC, and a joint relationship will be formed between
Ricoh Technologies and TOSHIBA TEC Group. Therefore, the vertical relationship between Ricoh
Technologies and TOSHIBA TEC Group (upstream market: manufacturing and selling of parts for
multifunction devices, downstream market: manufacturing and selling of multifunctional devices)
is also reviewed.
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multifunction devices considered to have a relatively large impact on compe-

tition.

Figure: Overview of the Case

The Ricoh Group

an indirect joint
relationship

The Ricoh Technologies

Partlll Particular field of trade
1. Product scope
(1) Substitutability in the application

The multifunction devices are roughly classified into an industrial multi-
function device used by a printing company such as a centralized copy center
and an office multifunction device used when general office work is per-
formed in a company or a government office.

Industrial multifunction devices are superior to office multifunction device
in terms of scanning / printing speed, durability, resolution and gloss of
printed matter, energy saving performance, etc., and are more expensive.
Therefore, the substitutability of demand between industrial multifunction

* The business to be integrated into Ricoh Technologies is the manufacturing of multifunction de-
vices. However, Ricoh Technologies is a joint investment company, and an indirect business rela-
tionship between the Ricoh Group and the TOSHIBA TEC Group is expected to be formed due to the
Transaction. The Parites Group is planning to standardize most of the hardware between the two
groups after the Transaction, and there is a possibility that a cooperative relationship will also arise
in the sales business of multifunction devices. In light of these facts, the JFTC considered the inte-
gration of the entire manufacturing and distribution business of multifunction devices.
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devices and office multifunction devices is limited.

Next, industrial multifunction devices use relatively high-quality parts
from the viewpoint of durability and high performance as described above.
However, since the manufacturing processes of both are considerably com-
mon, a certain degree of substitutability of supply is recognized between
them.

From the above, it is considered that the industrial multifunction devices
and the office multifunction devices constitute the same product scope. How-
ever, the products that the Parties Group competes with are office multifunc-
tion devices. Therefore, from the viewpoint of conducting a more careful ex-
amination, the examination in this case is conducted on the assumption that
the industrial multifunction devices and the office multifunction devices con-

stitute different product scope.

(2) Substitutability in printing methods

Multifunction devices are classified into laser type and ink jet type depend-
ing on the printing method. The laser type multifunction device and the ink
jet type multifunction device are considerably different in price, and also dif-
fer in print quality, sorting after printing, variety of post processing such as
stapler function, and water resistance and light resistance of printed matter.
Therefore, the laser-type multifunction devices are mainly used in offices
(companies, etc.), and the ink-jet-type multifunction devices are mainly used
in homes (individuals), so that the substitutability of the demand between
the two is limited.

Next, the laser type multifunction devices and the inkjet type multifunction
devices differ in raw materials necessary for printing (toner for the laser type
and ink for the inkjet type) and components mounted therein, and it is diffi-
cult to switch the manufacturing lines between them, so that the substituta-
bility of supply between the two is limited.

Accordingly, the laser type multifunction devices and the inkjet type mul-

tifunction devices constitute different product scope.

(3) Substitutability at the corresponding maximum print size
The multi-function devices are classified into those having a maximum
print size larger than A3 and those having a maximum print size of A3 or

smaller, and those having a maximum print size of A3 or smaller are further
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classified into those having an A3 size and those having an A4 size.

While multifunction devices having a maximum print size larger than A3
are used for the creation of posters and advertising materials, computer-
aided design (CAD), etc., a multifunction device having a maximum print
size of A3 or smaller is used for general office work. Accordingly, the substi-
tutability of demand between the multifunction devices whose maximum
print size is larger than A3 and the multifunction devices whose maximum
print size is A3 or smaller is limited.

Next, multifunction devices whose maximum print size is A3 or less are
used by individuals and companies for general office work. In particular,
companies select multifunction devices whose maximum print size is A3 and
A4 as substitutes in consideration of the paper size which are frequently used,
installation location, price, etc. Therefore, a certain degree of substitutability
of demand is recognized between multifunction devices whose maximum
print size is A3 and multifunction devices whose maximum print size is A4.

Therefore, multifunction devices with a maximum print size of larger than
A3 and those with a maximum print size of A3 or smaller constitute different
product scope. On the other hand, it is considered that multifunction devices
with a maximum print size of A3 and multifunction devices with a maximum
print size of A4 constitute the same product scope. However, the products in
which the Parties Group competes are only those with a maximum print size
of A3. Accordingly, from the viewpoint of conducting a more careful exami-

nation, the present case is reviewed as constituting different product scope.

(4) Substitutability of color and monochrome

Multifunction devices come in two types, those having the color printing
functions (hereinafter referred to as "color multifunction devices") and those
having only monochrome printing functions (hereinafter referred to as
"monochrome multifunction devices").

Monochrome printing is possible with color multifunction devices, and the
price difference between color multifunction devices and monochrome mul-
tifunction devices is not large. Therefore, the two types of multifunction de-
vices have a certain degree of substitutability of demand.

It is possible to switch the manufacturing lines in a relatively short period
and at a low cost because the manufacturing processes of color multifunction

devices and monochrome multifunction devices are almost the same except
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for some parts. Also, major multifunction devices manufacturers and sellers
in Japan manufacture both color multifunction devices and monochrome
multifunction devices. Therefore, the substitutability of the supply can be
recognized between them.

Accordingly, the color multifunction device and the monochrome multi-

function device constitute the same product scope.

(5) Summary
Based on (1) through (4) above, and the fact that the products in which the
Parties Group competes are only those with a maximum print size of A3, the
product scope in this case is defined as "office laser-type A3 multifunction

devices" among the multifunction devices.

2. Geographic scope
Consumers of office laser-type A3 multifunction devices purchase products
manufactured by domestic manufacturers and sellers. In addition, the Ricoh
Group, the TOSHIBA TEC Group, and all major competitors sell their products
in Japan, and the price range does not vary by region.
Accordingly, in this case, the geographic scope was defined as "the whole of

Japan."

PartIlV Impact of the Transaction on competition
The market share of manufacturing and sales field of the office laser-type A3
multifunction device in Japan is shown in the following table. The incremental
HHI is approximately 100, which meets the safe-harbor criteria for a horizontal

business combination.
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Table: Market Share of Laser Type A3 Multifunction Devices for Office Use

(FY 2021)

Rank Company Market Share
1 Company A Approx. 30%
2 Ricoh Group Approx. 20%
3 Company B Approx. 15%
4 Company C Approx. 15%
5 Company D Approx. 5%
6 Company E Approx. 5%
7 TOSHIBA TEC Group 0-5%

Others 0-5%
Total 100%

Combined market share /ranking: Approx. 25%/2nd

HHI after the Transaction: Approx. 2,100

HHI incremental: Approx. 100

PartV Conclusion

The JFTC concluded that the Transaction in question would not substantially

restrain competition in the particular field of trade.
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Case 5 Integration of the generators business by Mitsubishi Electric Corp.
and Mitsubishi Heavy Industries, Ltd.

Part I The Parties

Mitsubishi Electric Corp. (JCN 4010001008772) (hereinafter referred to as
"Mitsubishi Electric") is engaged in the manufacture and sale of generators.

Mitsubishi Heavy Industries, Ltd. (JCN8010401050387) (hereinafter re-
ferred to as "Mitsubishi Heavy Industries") is engaged in the business of sup-
plying power plants

Hereinafter, the group of companies that have already formed a business re-
lationship with Mitsubishi Electric is referred to as the "Mitsubishi Electric
Group," and the group of companies that have already formed a business rela-
tionship with Mitsubishi Heavy Industries is referred to as the "MHI Group."
The Mitsubishi Electric Group and the MHI Group are collectively referred to as
the "Parties Group."

Partll Outline of the Case and applicable provisions
1. Summary and applicable provisions

This case is about the Parties Group’s plan to integrate each power genera-
tion business through an absorption-type company split and acquisition of
shares. (hereinafter referred to as the "Transaction"). As a result of the Trans-
action, each power generation business will be transferred to a newly estab-
lished company (hereinafter referred to as the "Integrated Company"). The In-
tegrated Company will be a joint investment company between Mitsubishi Elec-
tric and Mitsubishi Heavy Industries.

The applicable provisions are Article 10 and Article 15-2 of the Antimonop-
oly Act.

There are multiple competitive or business relationships among the busi-
nesses operated by the Parties Group. Of the examinations on these relation-
ships, the following are detailed examinations on horizontal and vertical busi-
ness combinations related to the manufacturing and sales of generators used in
thermal power and nuclear power generation, which are considered to have a

relatively large impact on competition.

2. Background of the Transaction

The MHI Group jointly sold turbines manufactured by MHI Group and
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generators manufactured by Mitsubishi Electric Group in order to supply
power plants in Japan. In 2014, MHI Group succeeded to the thermal power
generation system business, including the manufacturing and sales of genera-

tors, from Hitachi Ltd. Since then, it has begun to manufacture generators itself.

Partlll Particular field of trade
1. Overview of the product
(1) Power generators
A power generator is a machine that obtains electrical energy from kinetic
energy by utilizing the law of electromagnetic induction, and is an important
piece of equipment in power plants. It is mainly composed of a stator and a
rotor, and by rotating the rotor, kinetic energy can be converted into electri-

cal energy.

A. Turbine generators and water turbine generators

Power sources for power generation include thermal power, nuclear
power, and hydraulic power. In both thermal power generation and nu-
clear power generation, turbines are rotated by steam that is generated,
and a turbine generator is used to convert kinetic energy to electrical en-
ergy. In a turbine generator, a rotor is connected to a steam turbine or a
gas turbine, and rotates at high speed. Therefore, it is necessary to reduce
the diameter of the rotor to withstand the centrifugal force caused by high-
speed rotation.

On the other hand, in hydraulic power generation, a water turbine is ro-
tated by flowing water, and a water turbine generator is used to convert
kinetic energy into electric energy. In a water turbine generator, a rotor is
connected to the water turbine and rotates more slowly than that of a tur-
bine generator. Therefore, the rotor diameter must be increased to achieve
sufficient peripheral speed.

As described above, the turbine generator and the water turbine gener-
ator are mechanisms corresponding to the rotational speeds obtained
from their respective power sources. They differ significantly in their basic

mechanisms, such as shape and structure.

' See "Major business combinations in FY2013" (Japan Fair Trade Commission, June 11, 2014) Case
10 "Integration of the thermal power generation system business of Mitsubishi Heavy Industries,
Ltd. and Hitachi, Ltd."
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B. Relation between output capacity and application of turbine gener-
ators
Turbine generators vary from those with a large output capacity to those
with a small output capacity, and the application of the turbine generator
varies depending on the output capacity. Specifically, large generators
with an output capacity of 100 megawatts or more are used by electric
power companies that sell electricity to consumers, and small and me-
dium-sized generators with an output capacity of less than 100 megawatts
are used by general companies that supply electricity to various manufac-

turing facilities.

C. Demand for power generators (new / existing)
Power generators are basically ordered for the purpose of being incor-
porated into a new power plant, and are rarely ordered for replacement or

backup of existing generators.

D. After-sales service
Manufacturers and sellers of generators provide after-sales service for
generators delivered by their own companies, such as replacement of

parts, repair, and periodic maintenance.

(2) Power plants
A power plant is a set of equipment such as generators, turbines, and boil-
ers that make up a power generation facility. Due to difference in the power
source, power plants are classified into thermal power plants, nuclear power

plants, and hydroelectric power plants, etc.

2. Product Scope
(1) Power generators
A. Substitutability of turbine generators and water turbine generators
A turbine generator and a water-turbine generator are designed to re-
spond to the rotational speed obtained from the power source. A turbine
generator cannot be used in a hydroelectric plant, and a water-turbine gen-
erator cannot be used in a thermal power plant. Therefore, there is no sub-

stitutability of demand between them.
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In addition, the two are different in manufacturing process and know-

how, and the substitutability of supply between them is limited.

B. Substitutability of large turbine generators and small and medium
turbine generators
It is extremely inefficient for an electric power company to use a plural-
ity of small and medium-sized turbine generators instead of large turbine
generators in spite of the need for large output capacity for business use,
or for a general company to generate power exceeding the output capacity
required by its own manufacturing facility with large turbine generators.
For this reason, consumers choose turbine generators with output capaci-
ties that match their applications. Accordingly, no substitutability of de-
mand is recognized between large and small and medium-sized turbine
generators.
The basic mechanism of a large turbine generator is the same as that of
a small and medium-sized turbine generator. Factors required for the de-
velopment ofgenerators widely differ depending on output capacities of
generators, so different manufacturing technologies and know-how are re-
quired for development. Accordingly, the substitutability of supply be-

tween them is limited.

C. Summary
Based on the above, the product scope in this case was defined as "large

turbine generators" and "small and medium-sized turbine generators."

(2) Power plants
A. Substitutability of thermal power plants and nuclear power plants
Thermal power plants and nuclear power plants both use turbine gen-
erators. Thermal power plants generate heat by burning coal, natural gas

in boilers, while nuclear power plants generate heat by fission of uranium

2 Both types of turbines require cost reduction. In the case of large turbine generators, the emphasis
is on large capacity and high efficiency, while in the case of small and medium-sized turbine gener-
ators, the emphasis is on miniaturization, short delivery time, and mass production. Therefore, the
main elements of development are the material and structure that emphasize performance for large
turbine generators and the manufacturing method and structure that emphasize productivity for
small and medium-sized turbine generators.

% In fact, the supplier lineup is different for large and small and medium-sized turbine generators.
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in nuclear reactors. The heat is used to rotate turbines and generate elec-
tricity. The substitutability of supply and demand between thermal power
plants and nuclear power plants is limited because the licenses for the es-
tablishment, fuels, and components of the power plants differ.

As new orders for nuclear power plants have been suspended due to the
Great East Japan Earthquake, the generators defined in (1) above are cur-
rently installed only in thermal power plants.

Accordingly, the thermal power plant will be described in detail below.

B. Substitutability of large thermal power plants and small and me-

dium-sized thermal power plants

Large-sized thermal power plants are used by electric power companies
that sell electricity to consumers, while small and medium-sized thermal
power plants are used by general companies that supply electricity to var-
ious manufacturing facilities. There is no substitutability of demand be-
tween large thermal power plants and small and medium-sized thermal
power plants. In addition, since the technologies for manufacturing the
equipment that constitutes the power generation facilities such as genera-
tors are different between large thermal power plants and small and me-
dium-sized thermal power plants, there is no substitutability of supply be-

tween them.

C. Summary

Based on the above, the scope of products in this case was defined as
"large-sized thermal power plants"” and "small and medium-sized thermal

power plants."

3. Geographical scope

The consumers of generators and power plants defined in 2 above place or-

ders with manufacturers and sellers of generators and power plant suppliers

based in Japan, considering whether maintenance after delivery can be carried

out without hindrance.

Accordingly, in this case, the geographical scope of the manufacturing and

selling business of generators and the power plant supply business as defined

in 2 above was defined as "the whole of Japan."
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PartIlV Applicability of safe-harbor standards in a particular field of trade

The Transaction is an act of causing the Integrated Company to succeed to
the large turbine generator business operated by each of the Parties Groups,
and is a horizontal business combination for the manufacture and sale of large
turbine generators in Japan.

The MHI Group is engaged in the supply of large-sized thermal power plants
and small and medium-sized thermal power plants. The MHI Group has busi-
ness relationships with the Mitsubishi Electric Group regarding them. There-
fore, the Transaction constitutes a vertical business combination in Japan, in
which large turbine generators are the upstream market and large-sized ther-
mal power plants are the downstream market, and a vertical business combi-
nation in Japan, in which small and medium-sized turbine generators are the
upstream market and small and medium-sized thermal power plants are the
downstream market.

The MHI Group does not manufacture or sell small and medium-sized turbine
generators.

1. Large-scale turbine generator
Table 1 shows the market shares of large-scale turbine generators in Japan.

This do not meet the safe-harbor criteria for horizontal business combinations.

Table 1: Large Turbine Generators (2013 to 2022)@

Rank Company Market Share
1 Mitsubishi Electric Approx. 45%
2 Company A Approx. 25%
3 Company B Approx. 5%

* The Mitsubishi Electric directly sells turbine generators to electric power companies as a Type-B
joint venture with the MHI Group and there is no business relationship between the Mitsubishi Elec-
tric and the MHI Group. However, the MHI Group, which is actively taking orders from electric
power companies, etc., has selected which turbine generator to use and is proposing it to electric
power companies, etc. Therefore, the MHI Group and the Mitsubishi Electric Group are regarded as
having a substantial business relationship, and the market closing effect in the vertical relationship
is reviewed here.

5 While the MHI Group does not manufacture small and medium-sized turbine generators, it some-
times sells small and medium-sized externally procured turbine generators combined with turbines,
boilers, etc. as small and medium-sized thermal power plants.

% As in the case described in footnote 1, the market share is calculated based on the sales volume
(MW) over a 10-year period, because the number of power plant replacement projects in a year is
limited, and the market share calculated based on the actual results of a year can vary significantly
depending on the target year, and because the replacement of power plants takes a long time.
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4 Mitsubishi Heavy Industries Approx. 5%
Other Approx. 15%
Total 100%

Combined market share/ranking: Approximately 50%: No. 1

HHI after the Transaction (maximum): Approximately 3,500

HHI increment: Approximately 600

2. Large-scale thermal power plant

Since the market share of large-sized thermal power plants is unknown, it is
considered that the Transaction does not fall under the safe harbor criteria for
vertical business combinations.

3. Small and medium-sized turbine generators
The market conditions of small and medium-sized turbine generators are
shown in Table 2. Since the market shares of companies other than Mitsubishi
Electric and Company C are unknown, the market is considered not to meet the
safe-harbor criteria for a vertical business combination.

Table 2: Small and Medium-sized Turbine Generators (2013 to 2022)

Rank Company Market Share
- Mitsubishi Electric Approx. 25%
— Company C Approx. 25%
Others Approx. 55%
Total 100%
HHI after the Transaction: Unknown

4. Small and medium-sized thermal power plants

Since the market share of small and medium-sized thermal power plants is
unknown, it is considered that it does not fall under the safe-harbor criteria for
vertical business combinations.

PartV Effect of the Transaction on Competition
1. Horizontal business combination (large turbine generator)
(1) Status of the Parties Group and Competitors

7 Same as footnote 7.
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Through the Transaction, the Parties Group will have the largest market
share (approximately 50%), but there are competitors, Company B in addi-
tion to Company A, which has a market share of approximately 25%.

Therefore, the competitors have a certain degree of restraint against the

price increase by the Parties Group.

(2) Competitive situation of the Parties Group

Large turbine generators are basically custom-made products that meet
the specifications of thermal power plants, and require technical cooperation
with turbines. The Parties Group has been operating a business system in
which they jointly sell to consumer large-sized thermal power plants that
combine turbines, boilers, etc. of the MHI Group with large turbine genera-
tors of the Mitsubishi Electric Group. According to the sales records in Japan
over the past 10 years, all of them have been sold in combination with large-
sized thermal power plants of the MHI Group and the large turbine genera-
tors manufactured and sold by the Parties Group.

Under such a sales system, the MHI Group takes the initiative in taking or-
ders for large-sized thermal power plants, and decides whether to incorpo-
rate large turbine generators of either the Mitsubishi Electric Group or the
MHI Group into the large-sized thermal power plants. In making the decision,
the MHI Group basically does not perform competitive estimation, and uses
the generators of either the MHI Group or the Mitsubishi Electric Group
based on past performance and production capacity.

As described above, the MHI Group and the Mitsubishi Electric Group are
effectively in a relationship of jointly supplying large-sized thermal power
plants, and the degree of competition between the Parties Group in the man-
ufacture and sale of large turbine generators is considered to have been ex-
tremely limited.

Therefore, the Transaction has an extremely limited effect on competition

in the market for manufacturing and selling large turbine generators.

(3) Import and entry pressures
The electric power companies are the end users of large turbine genera-
tors. They tend to select suppliers from among the manufacturers and sellers
of large turbine generators in Japan based on the past delivery records and

the existence of maintenance systems. Therefore, import pressure is not
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recognized. In addition, since the production of large turbine generators re-
quires large amounts of money for large-scale equipment and development,
and also requires time for tests and other processes before commercializa-

tion, there is no entry pressure.

(4) Competitive pressure from consumers

The electric power companies, which are the end users, based on such in-
formation as procurement results and estimated amount in the past, have
the ability to calculate the appropriate price level for each component of the
large-sized thermal power plant, such as large turbine generators, and it is
considered possible to negotiate the price of large turbine generators.

In addition to large turbine generators, the Mitsubishi Electric Group sells
transformers, gas circuit breakers, and various other transmission and trans-
formation equipment to electric power companies. The MHI Group also sup-
plies nuclear fuel and equipment around nuclear reactors, and provides var-
ious after-sales services and inspection and maintenance for the resumption
of operations. It is therefore considered possible for electric power compa-
nies to negotiate prices for large turbine generators to bring them closer to
the level of fair prices they consider, using these business relationships as
leverage.

Therefore, competitive pressure from consumers is recognized to some ex-

tent.

(5) Summary

As described above, the Parties Group is not in a competitive relationship
in the manufacture and sale of large turbine generators, and the Transaction
has an extremely limited effect on competition. In addition, a certain degree
of restraint from competitors and competitive pressure from consumers are
recognized. Therefore, it cannot be said that the Transaction would substan-
tially restrain competition in the manufacture and sale of large turbine gen-
erators by the Parties Group's unilateral conduct or coordinated conduct

with competitors.

8 Electric power companies collect estimates that state the prices of each component of large-sized
thermal power plants, such as large-scale turbine generators, and grasp the prices of large-scale
turbine generators.
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2. Vertical business combination D (upstream market: large turbine gen-
erators, downstream market: large-sized thermal power plants)

Large turbine generators are basically custom-made products that meet the
specifications of thermal power plants, and require technical cooperation with
turbines, etc. Large-sized thermal power plant suppliers other than the MHI
Group produce large turbine generators in-house. For this reason, it is unlikely
that the Mitsubishi Electric Group, which manufactures and sells large turbine
generators, will collaborate with large-sized thermal power plant suppliers
other than MHI Group. And it is also unlikely that the Mitsubishi Electric
Group's large turbine generators will be incorporated into large-sized thermal
power plants of other than MHI Group. In addition, the MHI Group has incorpo-
rated large turbine generators made in-house or by the Mitsubishi Electric
Group into large-sized thermal power plants for business operators in Japan.
Therefore, it is inconceivable that large turbine generators from manufacturers
other than the Mitsubishi Electric Group will be adopted.

As described above, since there is no possibility of customer foreclosures and
input foreclosures occurring as a result of the Transaction, it cannot be said that
the unilateral conduct of the Parties Group or the coordinated conduct of the
Parties Group and competitors would substantially restrain competition in the

upstream market and the downstream market.

3. Vertical business combination @ (upstream market: small and me-

dium-sized turbine generators, downstream market: small and medium-
sized thermal power plants)

(1) Competitive situation of the Parties Group

The MHI Group does not manufacture or sell small and medium-sized tur-

bine generators. On the other hand, Mitsubishi Electric procures and sells all

of its small and medium-sized turbine generators from Company C, an equity

method affiliateH that designs and manufactures them. Because small and

medium-sized turbine generators are compatible between manufacturers

unlike large turbine generators to a certain extent, the MHI Group

’ Non-consolidated subsidiaries (meaning non-consolidated subsidiaries prescribed in Article
2, Item 6 of the Ordinance on Terminology, Forms, and Preparation Methods of Consolidat
ed Financial Statements (Ordinance of the Ministry of Finance No. 28 of 1976) to which t
he equity method prescribed in Article 2, Item 8 of the same Ordinance is applied (Regist
ration of Change)
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incorporates generators which competitors of the Mitsubishi Electric Group
manufactured into its power plants, and small and medium-sized thermal
power plant suppliers, which are competitors of the MHI Group, incorporate
generators procured from the Mitsubishi Electric Group into their own

power plants (The commercial flow is shown in the following figure.)

Figure: Commercial flow of small and medium-sized turbine generators and

small and medium-sized thermal power plants

Generators ompetitors Mitsubishi Electric

The end users

(2) Refusal to supply small and medium-sized turbine generators (input
foreclosure)

Because there are more standardized products of small and medium-sized
turbine generators than large turbine generators and have a certain degree
of compatibility, it is easy for consumers to switch manufacturers and dis-
tributors of small and medium-sized turbine generators. There are many
competitors in the small and medium-sized turbine generator market.

Therefore, the Parties Group does not have the capability to close the input,
and the problem of market closure and exclusivity is not considered to arise
in the downstream market.

' As the Mitsubishi Electric owns 50% of the voting rights of Company C, we conducted a review of
the input foreclosure by assuming that a joint relationship had been formed between Company C
and the Mitsubishi Electric. Even in this case, we did not find that the issue of market closure and
exclusivity in the downstream market would arise.
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(3) Refusal to purchase small and medium-sized thermal power plants
(customer foreclosure)

There are multiple competitors in downstream market for small and me-
dium-sized power plants.

In addition, the MHI Group procures most of small and medium-sized tur-
bine generators from the Mitsubishi Electric Group, and procurement from
other companies is negligible. Therefore, the extent of the impact of the re-
fusal of the MHI Group to purchase the generators is limited.

Therefore, the Parties Group does not have the ability to close customers,
and the issue of the market closure and exclusivity is not recognized to arise

in the upstream market.

(4) Summary
Consequently, the unilateral conduct of the Parties Group or the coordi-
nated conduct of the Parties Group and its competitors would not substan-

tially restrain competition in the upstream and downstream markets.

PartVI Conclusion
The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case 6 Acquisition of shares in Ashimori Industry Co., Ltd. by Toyoda Gosei
Co., Ltd.

Part I The Parties

Toyoda Gosei Co., Ltd. (JCN7180001045235) (hereinafter referred to as "
Toyoda Gosei") and Ashimori Industry Co., Ltd. (JCN3120001048973)
(hereinafter referred to as "Ashimori Industry") are engaged in the business of
manufacturing and selling automotive parts.

Hereinafter, the group of companies that have already formed a business
relationship with Toyoda Gosei is called the "Toyoda Gosei Group,” and the
group of companies that have already formed a business relationship with
Ashimori Industry is called the " Ashimori Industry Group." Toyoda Gosei
Group and Ashimori Industry Group are collectively referred to as the "Parties

Group."

Partll Outline of the Case and applicable provisions
The present case involves Toyoda Gosei's acquisition of more than 20% of
the voting rights of Ashimori Industry (the "Transaction").

The applicable provision is Article 10 of the Antimonopoly Act.

Partlll Particular field of trade
1. Product Overview
The Parties Group is automotive components manufacturers which mainly
manufactures safety parts for the purpose of protecting the occupants of
automobiles ("safety parts"). The Parties Group competes in the production
and sales of airbags and seat belts. As described in (1) B. below, the Toyoda
Gosei Group manufactures and sells steering wheels that are used in

automobiles in combination with driver's seat airbags.

(1) Airbags
A. Type of airbags
The airbag is a safety part that is designed to instantly inflate a bag
(hereinafter referred to as "bag") with gas generated by an inflator (gas
generating device) when a vehicle is collided. It absorbs and mitigates
physical impact to the head and chest of an occupant.

There are several types of airbag according to the location of installation
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and function, as shown in the following figure and Table 1. In 2015, "Safety
Standards for Road Transport Vehicles", which establishes the safety
standards for vehicle, established new standards for occupant protection
in the event of a side collision involving utility poles, etc. Based on this, new
cars released on or after June 15, 2018 are basically equipped with driver's

seat airbags, passenger seat airbags, curtain airbags, and side airbags.

! Ordinance of the Ministry of Land, Infrastructure and Transport (Ordinance of the Ministry of
Transport No. 67 of 1951) under the provisions of Chapter 3 of the Road Transport Vehicle Act
(Act No. 185 of 1951).

64



Case 6 Acquisition of stock in Ashimori Industry Co., Ltd. by Toyoda Gosei Co., Ltd.

Figure: Location and type of airbag

.
b

Passenger airbag

Driver's airbag

Other airbags

Seat belt Side airbag

(Source: Prepared by the JFTC based on the materials submitted by the Parties.)

Table 1: Types of airbags, and their locations and functions

Type Location and function of the equipment

[t is mounted in the middle of the steering wheels.
(1) | Driver's seat airbags | The bag inflates in the event of a collision at the
front of the vehicle, protecting the driver.

It is mounted in the dashboard on the front
Passenger seat i ]
] passenger side. The bag inflates to protect the
airbags . .
front passenger in the event of a frontal collision.

[t is mounted on the upper part of the window
o frame of the door. In the event of a side impact, the
©) Curtain airbags _— . .

bag will inflate to cover the side window and

protect the occupant's head.

It is mainly mounted on the side of the seat. In the
@ Side airbags event of a side impact, the bag inflates to protect

the occupant's chest.
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“Knee airbag” that protects the lower limbs of the
front seat occupant in the event of a frontal
collision, “Seat cushion airbag” that prevent
forward displacement of the front passenger,
“rear-seat center airbag” that prevent rear-seat
_ occupants from striking each other in a side
® Other airbags impact, “Rear-end impact airbag" that protect the
head of the rear seat occupant in the event of a rear
collision, and "Pedestrian protection airbag" that
mitigates the impact on the pedestrian's head in
the event of a pedestrian collision,. The rate of

installation is lower than that of (1) through (4).

Any types of airbags share a basic design: in the event of a vehicle crash,
they instantly generate gas to inflate the bag and protect the occupant. This
allows the facility to be repurposed for manufacturing other types of
airbags without significant additional cost or time, and major Japanese

airbag manufacturers sell a variety of airbags.

B. Driver's seat airbags and steering wheels

Driver's seat airbags is mounted in a vehicle in a state where the airbag
is housed in a steering wheel as described in (3) below.

In the past, regarding procuring the airbags and the steering wheels,
automobile manufacturers developed the connecting parts between the
driver's seat airbags and the steering wheels, and disclosed the
specifications and technical information to the airbag manufacturer and
the steering wheels manufacturer, thereby having them manufacture
products that meet the specifications, and then procuring the driver's seat
airbag and the steering wheels. However, in recent years, although the
ordering method by automobile manufacturers has not changed, the
procurement practice work of automobile manufacturers to procure both
driver's seat airbags and steering wheels from the same supplier has
become established. Therefore, when an airbag manufacturer
manufactures and sells driver's seat airbags, it develops the connecting
parts and then manufactures and combines the steering wheels itself, or

manufactures them with specifications that assume the combination with
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the steering wheels manufactured by the manufacturer of them.

Except for Ashimori Industry Group, the major Japanese airbag
manufacturers also manufacture steering wheels, and sell driver's seat
airbags in combination with their own steering wheels. On the other hand,
the Ashimori Industry Group provides specifications for the connecting
parts developed by itself with the steering wheels manufactures and
procures steering wheels manufactured as meet the specifications, and sells

driver's seat airbags in combination with the procured steering wheels.

(2) Seat belts
A seat belt is a safety part that secures a body of an occupant to a seat by a
belt, and prevents the occupant from being thrown out of the seat or being
hit against a steering wheel, a windshield, or the like in the event of a collision
or sudden deceleration of a vehicle, thereby reducing the injury of the
occupant.
Seat belts have the types and functions shown in Table 2, depending on the

number of supporting points.

Table 2: Types and functions of seat belts

Type Function

It is mainly used in the
two points passenger seats of buses

support type belt | and the center seats of ﬁ
@ (two points seat | commercial vehicles, and

belt) it restrains the waist of

the occupant.

_ A general specification
Belt with three .
that simultaneously

oints support
P PP constrains the

(three points seat

occupant's hip and
belt) P P

upper torso.

2 In view of the above, the airbag manufacturer is currently developing the connecting part between
the airbag and the steering wheels.

% The steering wheels manufacturer that sells steering wheels to the Ashimori Industry Group also
manufactures and sells driver's seat airbags.
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It is mainly used in racing vehicles, and can be

Full harness seat ) _ o ]

©) belt equipped with additional belts in the crotch and
e

belt to strengthen the restraint of the occupant.

(Source: Prepared by the Board based on the materials submitted by the Parties)

(3) Steering wheels

The steering wheels is a part that the driver operates to change the
direction of the vehicle. It is composed of the limb that transmits steering
force to the steering shaft (the part generally called “handle” the driver grips
in steering), the pad to cushion the impact of the driver striking the steering
wheels in an accident or the like.

The primary function of a steering wheel is steering. The steering wheels
is positioned as a safety part because it is required to have high safety
performance in order to absorb the impact when the driver is hit and because
the performance of the driver's seat airbags mounted at the center of the

steering wheels depends on the design of the steering wheels.

(4) Selection of suppliers by automobile manufacturers

When procuring automobile parts such as airbags, automobile
manufacturers select suppliers by getting competitive quotes.

The selection of suppliers of airbags, seat belts, and steering wheels is
carried out mainly at the time of the development of new vehicle models,
when the body and platform (skeleton part of the vehicle body) of the vehicle
are developed, and at the time of full model change, which is carried out once
every five to six years. As to products, such as airbags and seat belts, which
have multiple installation locations and different specifications and unit
prices depending on the installation location, the selection of suppliers is
carried out for each product corresponding to the installation location.

Automobile manufacturers select suppliers by comprehensively
evaluating quality, price, stability of supply, product development, and
quality control systems. There is no difference among automotive
components manufacturers in terms of their ability to meet the requirements
of automakers and their product quality that would affect their selection. In
effect, price is the most important factor. Even after starting business with
suppliers, automakers regularly negotiate prices with the aim of reducing

procurement prices by encouraging suppliers to streamline their
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manufacturing processes.

2. Product scope
(1) Airbags

As airbags have different functions depending on the use and the location
of installation, there is no substitutability of demand among different types
of products.

Next, since the basic structure of the airbag is common even if the airbag
is of a different type and major airbag manufacturers manufacture various
airbags, there is a substitutability of supply among different types of
products.

Accordingly, in this case, it is possible to define "automobile airbag" as the
product scope. However, as mentioned in Part Il .1 (1) B. above, the
procurement practice work of automobile manufacturers to procure driver's
seat airbags in combination with steering wheels from the same company has
become established, and whether there is a competitiveness of steering
wheels may affect the competitiveness of driver's seat airbags. Therefore, it
is considered that the Transaction has a different effect on competition
between driver's seat airbags and other airbags. In addition, since the
automobile manufacturers' estimates are adjusted for each location where
airbags other than driver's seat airbags are installed, it is probable that the
impact of the Transaction on competition differs depending on the type of
airbag.

Therefore, in view of more careful consideration, the product scope in this

case was defined as "driver's seat airbags," "passenger seat airbags," "side

airbags," and "curtain airbags."

(2) Seat belts

Although the basic functions of any seat belt are the same, the
substitutability of demand among different types of products is limited
because seat belts are used according to the type of vehicle and seat.

Next, seat belts have common manufacturing technology and basic
component structure, and seat belt manufacturers can basically manufacture
any type of seat belt. Therefore, there is a substitutability of supply among
different types of products.

Based on the above, the product scope in this case was defined as "seat
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belts for automobiles."

(3) Steering wheels

Steering wheels have various types such as the product of which the shape
of limb and materials differ and which has buttons for controlling various
functions. These differences are merely a response to requests from
automobile manufacturers, and therefore, there is a substitutability of
demand among different types of products.

Next, even if various steering wheels are manufactured in consideration of
the above-mentioned requests from the automobile manufacturers, since the
steering wheels manufacturer can manufacture any type of steering wheels,
there is a substitutability of supply among different types of products.

For the above reasons, "steering wheels" was defined as the product scope
in this case.

3. Geographical scope
Automobile manufacturers determine the suppliers of automobile parts such
as airbags regardless of the region where they are sold in Japan, and automotive
components manufacturers sell them nationwide in response to requests from
automobile manufacturers. Therefore, the geographical scope of this case was
defined as "all of Japan."

PartIV Effect of the Transaction on Competition
1. Type of business combination of the TransactionH

Toyoda Gosei has already formed a joint relationship with TOYOTA MOTER
COORPORATION(JCN1180301018771)(hereafter, the company group which has already formed a
joint relationship with this company is referred to as TOYOTA Group). The Transaction will create
an indirect business combination between the Ashimori Industry Group and the TOYOTA Group
through TOYODA GOSEIL Therefore, this case also constitute a vertical business combination in
which the upstream market is the manufacturing and selling of automobile parts manufactured by
the Ashimori Industry Group and the downstream market is the manufacturing and selling of
automobiles.

However, as described in 3 (1) and (2) below, there are several strong competitors for airbags
and seatbelts manufactured by the Ashimori Industry Group, and there are no circumstances that
make it difficult for automobile manufacturers that compete with the TOYOTA Group to switch
suppliers. Therefore, it is not deemed that the closure and the exclusivity of the market will be
caused by the input foreclosure in the downstream market. Also, in the upstream market, ,
diversification of suppliers is essential for the TOYOTA Group to ensure stable procurement, and
there are opportunities to do business with automobile manufacturers other than the TOYOTA
Group. Therefore, it is not deemed that the problem of market closure or exclusivity due to customer
foreclosures will arise.
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Since the Parties Group manufactures and sells airbags and seatbelts, the
Transaction constitutes a horizontal business combination related to the
manufacture and sale of them (see (1) and (2) of Horizontal Business
Combination in Table 3).

Next, among airbags, the driver's seat airbags are installed in a vehicle in
combination with a steering wheel. Ashimori Industry, which does not
manufacture steering wheels, sells driver's seat airbags in combination with
steering wheels manufactured by manufacturer of that. Therefore, the
Transaction constitutes a conglomerate type business combination (product
expansion) related to the business of manufacturing and selling driver's seat
airbags and steering wheels (conglomerate type business combination (1) in
Table 3).

In addition, in the automobile industry, the procurement method and
product concept are changing, such as the emergence of needs for products that
integrate multiple safety parts. As with the combined sales of driver's seat
airbags and steering wheels, the combined sales of airbags and seat belts are
expected to be conducted. Therefore, in this case, we review the conglomerate
business combination (product expansion) related to the manufacturing and
sales business of airbags and seat belts (conglomerate business combination
(2) in Table 3).

Table 3: Types of Business Combinations in the Transaction

Geographical
Type Scope of Products
scope
Horizontal ) .
_ Manufacture and sale of airbags (driver's seat
Business ) _ _ All over
. airbags, passenger seat airbags, curtain
Combination | _ ] Japan
airbags, and side airbags)
(1)
Horizontal
Busi All
us%nes.s Manufacture and sale of seat belts over
Combination Japan
@
Conglomerate
Business Manufacture and sale of airbags (driver's seat All over
Combination | airbags) and steering wheels Japan
@®
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Conglomerate
& _ Manufacture and sale of airbags (driver's seat
Business ) _ _ All over
. airbags, passenger seat airbags, curtain
Combination | | _ ] Japan
@ airbags, and side airbags) and seat belts

2. Applicability of the safe-harbor criteria in a particular field of trade
(1) Horizontal business combination (1) (Manufacture and sale of airbags)
A. Driver's seat airbags
The market shares of driver's seat airbags in Japan are shown in Table
4. The HHI after the Transaction is approximately 3,800 and the increment
of HHI is approximately 500. Therefore, the Transaction does not fall

under the safe harbor criteria for horizontal business combinations.

Table 4: Market share of Driver's seat airbags (2022)

Rank Company Market Share
1 Toyoda Gosei Group Approx. 50%
2 Company A Approx. 25%
3 Company B Approx. 20%
4 Ashimori Industry Group Approx. 5%
5 Company C 0-5%
Total 100%

Combined market share/ranking: Approx. 55%/No. 1
HHI after the Transaction: Approx. 3,800
HHI increment: Approx. 500

B. Passenger seat airbags
The market shares of the passenger seat airbags in Japan are shown in
Table 5. The HHI after the Transaction is approximately 3,100 and the
increment of HHI is approximately 800. Therefore, the Transaction does

not fall under the safe harbor criteria for horizontal business combinations.

Table 5: Market share of Passenger seat airbags (2021)

Rank Company Market Share
1 Toyoda Gosei Group Approx. 35%
2 Company D Approx. 20%
3 Company E Approx. 15%
4 Company F Approx. 15%
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5 Ashimori Industry Group Approx. 10%
- Others 0-5%
Total 100%

Combined market share/ranking: Approx. 45%/No. 1
HHI after the Transaction: Approx. 3,100
HHI increment: Approx. 800

C. Curtain airbags
The market shares of curtain airbags in Japan are shown in Table 6. The
HHI after the Transaction is approximately 3,000 and the increment of HHI
is approximately 300. Therefore, the Transaction does not fall under the

safe harbor criteria for horizontal business combinations.

Table 6: Market share of curtain airbags (2021)

Rank Company Market Share

1 Company G Approx. 35%
2 Toyoda Gosei Group Approx. 30%
3 Company H Approx. 10%
4 Ashimori Industry Group Approx. 5%
5 Company I 0-5%
- Others Approx. 20%

Total 100%

Combined market share/ranking: Approx. 35%/2nd
HHI after the Transaction: Approximately 3,000
HHI increment: Approximately 300

D. Side airbags
The market shares of side airbags in Japan are shown in Table 7. The HHI
after the Transaction is approximately 4,300 and the increment of HHI is
approximately 700. Therefore, the Transaction does not fall under the safe

harbor criteria for horizontal business combinations.

Table 7: Market share of side airbags (2021)
Rank Company Market Share
1 Toyoda Gosei Group Approx. 45%
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2 Company J Approx. 35%
3 Ashimori Industry Group Approx. 10%
4 Company K Approx. 5%
5 Company L 0-5%

Total 100%

Combined market share/ranking: Approx. 55%/No. 1
HHI after the Transaction: Approx. 4,300

HHI increment: Approx. 700

(2) Horizontal business combination (2) (Manufacture and sale of seat
belts)

The market shares of the seat belt manufacturing and sales sector in Japan

are shown in Table 8. The HHI after the Transaction is approximately 4,000

and the increment of HHI is approximately 1,000. Therefore, the Transaction

does not fall under the safe harbor criteria for horizontal business

combinations.

Table 8: Market share of seat belts (2021)

Rank Company Market Share

1 Company M Approx. 40%
2 Toyoda Gosei Group Approx. 30%
3 Ashimori Industry Group Approx. 15%
4 Company N Approx. 15%

Total 100%

Combined market share/ ranking: Approximately 50%/No. 1
HHI after the Transaction: Approximately 4,000
HHI increment: Approximately 1,000

(3) Conglomerate-type business combination (1) (Manufacture and sale of
driver's seat airbags and steering wheels)

As for the manufacturing and sales of driver's seat airbags, as mentioned
in (1) A. above, the combined market share of the Parties Group after the
Transaction is approximately 55% and HHI is approximately 3,800.

Table 9 shows the market share of the steering wheels manufacturing and
sales field in Japan. The market share of the Parties Group after the

Transaction is approximately 60%, and HHI is approximately 4,000.
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Therefore, it does not fall under the safe harbor criteria for a conglomerate

business combination.

Table 9: Market share of Steering Wheels (2021)

Rank Company Market Share
Toyoda Gosei Group Approx. 60%
2 Company O Approx. 20%
3 Company P Approx. 10%
4 Company Q Approx. 5%
- Others 0-5%
Total 100%
HHI after the Transaction: Approximately 4,000

(4) Conglomerate business combination (2) (Manufacture and sale of
airbags and seat belts)

The market shares and HHI of the Parties Group in the manufacturing and
sales field of each airbag are as described in (1) A. to D. above, and the market
shares and HHI of the Parties Group in the manufacturing and sales field of
seat belts are as described in (2) above.

Therefore, it does not fall under the safe harbor criteria for a conglomerate

business combination.

3. Horizontal business combination
(1) Horizontal business combination (1) (Manufacture and sale of airbags)
A. Circumstances that may be a judgement factor in determining the
substantial restraint of competition
(a) Status of the Parties and Competitors

The combined market share of the Parties Group after the Transaction
is high, ranging from approximately 35% (curtain airbags) to
approximately 55% (driver's seat airbags and side airbags). However,
for each product, there are several competitors with market shares

same as or greater than that of the Ashimori Industry Group.
Next, the automobile manufacturers, who are consumers of the
products, stated in the hearings with the JFTC that they would not be
hindered from adopting the products of other airbag manufacturers in

place of the products of the Parties Group because the difference in
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quality of the products would be small among airbag manufacturers that
are supplying them to the automobile manufacturers in Japan.

Furthermore, all competitors in the Parties Group have a significant
degree of surplus supply capacity.

This shows that restraining power from competitors is recognized.

(b) Competitive pressure from consumers

As described in PartIl.1 (4) above, automobile manufacturers place
the highest priority on price in getting competitive quotes when
selecting suppliers. They also periodically negotiate prices with
suppliers to reduce prices even after starting business with them. In
addition, the selection of suppliers by automobile manufacturers is
carried out for each model in conjunction with the introduction of new
models or a full model change. If selected as a supplier, it is possible to
obtain large-scale and stable transactions over several years until the
next model change. Therefore, there is a large incentive for airbag
manufacturers to obtain transactions, and this is a reason why the
automobile manufacturers, who are consumers, have increased their
bargaining power in price negotiations. Therefore, even after the start
of the transaction, the price negotiation for the purpose of price
reduction is periodically carried out between the automobile
manufacturer and the airbag manufacturer as the procurement
destination.

This shows that there is competitive pressure from consumers.

B. Substantial restraint of competition by unilateral conduct
As described in A. above, there are restraining power from competitors
and competitive pressure from consumers for any types of airbags.
Therefore, it is not considered that the unilateral conduct of the Parties
Group would substantially restrain competition in the field of

manufacturing and selling airbags.

C. Substantial restraint of competition by coordinated conduct
As described in A. (a) above, there are several competitors of the Parties
Group, and each of them has a considerable surplus supply capacity.

Therefore, it is not easy for the airbag manufacturer to predict the
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behavior of competitors.

As described above, the multiple competitors of the Parties Group have
considerable surplus supply capacity. And the timing of competitive
quotes, in which the automobile manufacturer selects suppliers, is the time
when it develops new models or when it makes full model changes.
Therefore, once an automotive components manufacturer is selected as a
supplier, it can obtain large and stable transactions. Therefore, it is
considered that the airbag manufacturer has an incentive to compete with
other airbag manufacturers so as to be selected as a customer.

Consequently, it is not considered that the coordinated conduct between
the Parties Group and competitors would substantially restrain

competition in the field of manufacturing and selling airbags.

(2) Horizontal business combination (2) (Manufacture and sale of seat
belts)
A. Determining factor for substantial restraint of competition
(a) Status of the Parties and Competitors

Although the combined market share of the Parties Group after the
Transaction is high at approximately 50%, there are several competitors
with a certain market share.

Next, the automobile manufacturers, which are the consumers, stated
in the hearings with the JFTC that there would be no problem in using
the products of other manufacturers in place of the products of the
Parties Group because the difference in quality of the products among
the seat belt manufacturers is small.

Furthermore, all competitors of the Parties Group have a significant
degree of surplus supply capacity.

Therefore, the restraining power from competitors is recognized.

(b) Competitive pressure from consumers
The state regarding transactions of seat belts between automobile
manufacturers and seat belt manufacturers is the same as in (1) A. (b)
above.

Thus, competitive pressure from consumers is recognized.

B. Substantial restraint of competition by unilateral conduct
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As for seat belts, as mentioned in A. above, it is not considered that the
Parties Group's unilateral conduct would substantially restrain
competition in the seat belt manufacturing and sales field because of
restraining power from competitors and the competitive pressure from s

consumers.

C. Substantial restriction of competition by coordinated conduct

As described in A. (a) above, there are several competitors for the
Parties Group, and each of them has a considerable surplus supply capacity.
Therefore, it is considered that it is not easy for the seat belt manufacturer
to predict the actions of competitors.

As in the case of airbag transactions, several competitors of the Parties
Group have considerable surplus supply capacity, and once a
manufacturer is selected as a supplier, it can obtain large and stable
transactions. Therefore, it is considered that seat belt manufacturers have
an incentive to compete with other airbag manufacturers so that they can
be selected as a supplier.

Consequently, it is not considered that the coordinated conduct between
the Parties Group and competitors would substantially restrain

competition in the field of manufacturing and selling seat belts.

4. Conglomerate business combination
(1) Conglomerate business combination (1) (Manufacture and sale of
driver's seat airbags and steering wheels)

As described in PartIll.1 (1) B. above, the procurement practice work of
automobile manufacturers to procure both driver's seat airbags and steering
wheels from the same supplier has been established.

Ashimori Industry Group does not manufacture or sell steering wheels in
Japan, and therefore sells driver's seat airbags in combination with steering
wheels procured from manufacturers of that. After the Transaction, however,
Ashimori Industry Group will be able to sell driver's seat airbags in
combination with steering wheels manufactured by Toyoda Gosei Group.
Therefore, the following points will be examined.

(DThe possibility that the Ashimori Industry Group combines steering
wheels manufactured by the Toyoda Gosei Group with its own driver's seat

airbags, and the Parties Group licenses the use of each technology, thereby

78



Case 6 Acquisition of stock in Ashimori Industry Co., Ltd. by Toyoda Gosei Co., Ltd.

enhancing the position of the Ashimori Industry Group in the field of
manufacturing and sales of steering wheels, reducing the competitiveness
of competitors of the Parties Group, weakening the competitiveness of and
the restraining power from the competitors, and causing a problem of
market closure and exclusivity (combined supply).

(2) The possibility that the Toyoda Gosei Group, through the Ashimori
Industry Group, obtains and uses business secrets of the steering wheels
manufacturers that sell steering wheels to the Ashimori Industry Group
(business secrets provided to the Ashimori Industry Group to ensure the
interconnection with driver's seat airbags), thereby reducing the
competitiveness of competitors of the Parties Group in the field of
manufacturing and sales of steering wheels, and weakening the restraining
power from these competitors, and causing a problem of market closure

and exclusivity (obtaining confidential information).

A. Consideration of combined supply ((1) above)

As described in PartIl.1 (1) B. above, the airbag manufacturers that
compete with the Parties Group handle both driver's seat airbags and
steering wheels, and the Parties Group is not the only company that can
combine and sell complementary products. In addition, the automobile
manufacturers, which are consumers, responded in the hearing that even
if the Transaction enabled the connecting of the steering wheels of the
Toyoda Gosei Group and the driver's seat airbag of the Ashimori Industry
Group, they do not expect that the quality and function of the products
would be significantly improved compared to those of competitors.
Therefore, it is not considered that the combination of the steering wheels
of the Toyoda Gosei Group and the driver's seat airbag of the Ashimori
Industry Group immediately lead to the enhancement of the position of the
Parties Group in the market.

As mentioned in PartIl.1 (1) B. above, the technology developed by the
airbag manufacturer is used for the connecting part between the driver's
seat airbag and the steering wheels. It is assumed that the Transaction may
trigger a mutual license for the use of the technology owned by the Parties
Group. If the patent on the connection method owned by one of the Parties
is very excellent and the other company can use it, which increases the

competitiveness of the Parties Group, it may affect the competition of the
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driver's seat airbag and the steering wheels connected to it. However, the
automobile manufacturers, which are the consumer, responded in the
hearing that the connection method adopted by the Ashimori Industry
Group does not have any particular technical advantage. It is difficult to
assume that the position of the Parties Group in the market will be
significantly enhanced by the mutual licensing of the use of the technology
owned by the Parties Group itself.

In relation to the use of the connection technology, even if it is assumed
that the Transaction would cause other business operators to lose the
opportunity to use the technology owned by the Parties Group, it is not
assumed that the airbag manufacturers other than the Ashimori Industry
Group would use the technology owned by the Parties Group because they
developed the connection part themselves. The manufacturers that sell
steering wheels to the Ashimori Industry Group, which does not
manufacture steering wheels, also manufacture and sell driver's seat
airbags. Even if the Transaction makes it impossible for them to sell
steering wheels to the Group using the technology of the Ashimori
Industry Group, they can continue to manufacture and sell steering wheels
for their own products, driver's seat airbags. Therefore, it is considered
that the loss of opportunities for other business operators to use the
technology for the connecting parts owned by the Parties Group would
have a minor impact on competition.

From the above, it is not recognized that the problem of market closure

and exclusivity arises by the combination supply.

B. Consideration of obtain of confidential information (above (2))

First, the technical design of the driver's seat airbag manufactured by
the Ashimori Industry Group and the connecting part of the steering
wheels combined with it is instructed to the steering wheels manufacturer
by the Ashimori Industry Group as an airbag manufacturer. There is no
concern that the specification information of the connecting part adopted
by the steering wheels manufacturer in other products (driver's seat
airbag sold by the manufacturer in combination with its own steering
wheels) will be leaked to the Parties Group.

Next, when the Ashimori Industry Group and the steering wheels

manufacturer make adjustments to connect the driver's seat airbag and
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the steering wheels into an integrated product, the steering wheels
manufacturer provides the Ashimori Industry Group with the
specifications of the steering wheels and cost information based on the
specifications. It is possible that this information will be leaked to the
Toyoda Gosei Group, which is the steering wheels manufacturer, through
the Ashimori Industry Group.

However, the steering wheels is not a general-purpose product but a
custom-made product that is supposed to be mounted on a specific vehicle
model. The specifications of that also change depending on limb (handle)
design and balance with other vehicle body specifications. The
specifications of one product are not common to that of others, and
detailed information (for example, the blending ratio of raw materials and
procurement volume), which is the basis of cost, is not disclosed. Therefore,
itis considered that there is a limit to grasp technical information and price
information related to steering wheels manufactured by competitors of
the Toyoda Gosei Group from the leaked information.

Therefore, it is not considered that the Toyoda Gosei Group would gain
a competitive advantage as a steering wheel manufacturer by obtaining
confidential information of competitors which sell steering wheels to
Ashimori Industry Group.

Based on the above, it is not considered that the sharing of confidential
information of competitors between the Parties Group would cause the

problem of market closure and exclusivity.

(2) Conglomerate business combination (2) (Manufacture and sale of

airbags and seat belts)
A. Consideration of combined supply

At present, automobile manufacturers procure airbags and seatbelts for

each product, and there is little need to entrust the optimization of these

products to automotive components manufacturers. However, the

automobile industry is in a period of change, with the advent of

electrification, and the division of roles between automotive components

manufacturers and auto parts manufacturers could change. There could

also be changes in the needs for safety parts due to the advent of

automated driving, and changes in the procurement methods and product

concepts (for example, integration of seat belts and airbags). For this
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reason, there is a possibility that the Toyoda Gosei Group, through the
Transaction, sells the seat belts manufactured by the Ashimori Industry
Group in addition to the airbags for their own products, thereby enhancing
the position in the market, reducing the competitiveness in the field of
manufacturing and sales of airbags, and causing a problem of market
closure and exclusivity.

In the following, the possibility is reviewed.

First, some of the competitors of the Toyoda Gosei Group in the field of
manufacturing and sales of various airbags are engaged in sales of seat
belts. These companies are all major suppliers operating in Japan and
overseas, and therefore it is possible to meet the needs of automobile
manufacturers as described above.

In addition, the automobile manufacturers, which are consumer, stated
in the hearing by the JFTC that, while acknowledging that the Ashimori
Industry Group is good at seat belts for small cars, they do not believe that
the quality and function of the products manufactured by the Toyoda Gosei
Group would be significantly improved if the Toyoda Gosei Group could
handle the seat belts of the Ashimori Industry Group as a result of the
Transaction. Therefore, it is not considered that the Transaction would
result in a decline in the competitiveness of competitors and give rise to
concerns about market closure and exclusivity.

From the above, it is not recognized that the problem of market closure

and exclusivity arises by the combination supply.

B. Consideration of the elimination of potential competition

The Ashimori Industry Group is also a company that handles both
airbags and seatbelts. If the ability to develop airbags and seatbelts
integrally gives a competitive advantage, and if the Ashimori Industry
Group can become a leading business operator against the Toyoda Gosei
Group, the future impact of the loss of competition among the Parties
Group due to the Transaction may be greater than it is now.

However, in response to the JFTC's hearings, the automobile
manufacturers, which are consumers, stated the following view: The
development of safety parts is relatively burdensome in terms of data
collection and applications for certification, capital investment, and

compliance with laws and regulations. In addition, the technical
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accumulation of airbags and seat belts, which has been accumulated to
date, is not sufficient to develop airbags and seat belts in an integrated
manner and the development of safety parts will impose additional
burdens in terms of funding and technical development before the
practical application of safety parts. Therefore, it is difficult for the
Ashimori Industry Group, which is a small scale for automotive
components manufacturer, to deal with this situation alone. Next, as
described above, there are several major competitors who handle both
airbags and seatbelts, and it is probable that the restraining power of these
competitors will continue to work even after the Transaction.

Based on the above, the impact of the elimination of potential

competition by the Transaction on market competition is minor.

PartV Conclusion

The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case 7 Acquisition of shares in TOYOTA MAPMASTER INCORPORATED by
ZENRIN CO., LTD. and AISIN CORPORATION

Part I The Parties

ZENRIN CO., LTD. (JCN5290801002046) (hereinafter referred to as " ZENRIN
") mainly provides maps such as housing map book and map databases.

AISIN CORPORATION (JCN6180301013611) (hereinafter referred to as
"AISIN"). is mainly engaged in manufacturing of automobile parts and
developing and providing software for the car navigation systems (hereinafter
referred to as "Car navigation").

TOYOTA MAPMASTER INCORPORATED (JCN4180001047184) (" TOYOTA
MAPMASTER ") is engaged in the planning, research, production, and sale of
map data for car navigation systems and related map data.

TOYOTA MOTOR CORPORATION (JCN1180301018771) (hereinafter
referred to as "TOYOTA") is mainly engaged in the business of manufacturing
and selling automobiles.

The terms in the left column of the following table are described as shown in

the right column.

Left-column Right-column

The group of companies that has already formed a joint | ZENRIN Group
relationship with ZENRIN as the ultimate parent company

the group of companies that have already formed a joint | AISIN Group

relationship with AISIN as the parent company

A group of companies that has already formed a joint | TOYOTA Group
relationship with TOYOTA as the ultimate parent company
(including TOYOTA MAPMASTER and AISIN Group)

Group of companies including the ZENRIN Group and the | the Parties Group
TOYOTA Group

Map database for car navigation systems (for details, see | Car navigation DB
PartlV.1 (1) B (a) below)

Map database for the map application for the smartphone | Net DB
(hereinafter referred to as "map application") and the map
viewing service provided by the Internet (hereinafter
referred to as " web map service"). (For details, see PartIV.1
(1) B (b) below.)

Software for car navigation systems (for details, see Part | Car navigation
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IV.1 (2) below) software

Partll Outline of the Case and applicable provisions

This case is a planned acquisition by ZENRIN and AISIN of more than 20% of
the voting rights of TOYOTA MAPMASTER'’s shares (the acts of acquisition by
both companies are collectively referred to as the "Transaction".).

Based on the circumstances that, after the Transaction, ZENRIN, AISIN, and
TOYOTA will hold more than 20% of the voting rights of TOYOTA MAPMASTER,
and in light of Part I, 1. (1) A to C of the Business Combination Guidelines, it is
considered that the relationship of the ZENRIN Group, the AISIN Group, and
TOYOTA with TOYOTA MAPMASTER and the indirect relationship between the
ZENRIN Group and the TOYOTA Group (excluding TOYOTA MAPMASTER)
through TOYOTA MAPMASTER will be formed, maintained and strengthened,
respectively. Therefore, the JFTC decided to scrutinize the relationships (the
main capital relationships of the Parties Group after the Transaction are shown
in Figure 1).

The applicable provision is Article 10 of the Antimonopoly Act.

There are multiple competitive or business relationships among the
businesses operated by the Parties Group. Among the considerations made on
these relationships, the following details the results of examinations of these
combinations: horizontal business combinations in the car navigation DB
business and the Net DB business and vertical business combinations in which
the car navigation DB business is the upstream market and the car navigation
software business is the downstream market, which were considered to have a

relatively large impact on competition.

Figure 1: Major Capital Relationships of the Parties Group after the
Transaction

" Prior to the Transaction, while TOYOTA MAPMASTER had been a subsidiary of TOYOTA (a
"subsidiary” as defined in Article 10, Paragraph 6 of the Antimonopoly Act and hereinafter the same
apply in this footnote), AISIN had not been. Thus, AISIN and TOYOTA MAPMASTER are the same
group of combined companies ("group of combined companies" as defined in Article 10, Paragraph
2 of the Antimonopoly Act and hereinafter the same apply in this footnote) with TOYOTA as the
ultimate parent company. Therefore, the JFTC decided to include AISIN's acquisition of TOYOTA
MAPMASTER's shares in the subject of the business combination review because it does not meet
Part I .1 (4) B of the Business Combination Guidelines, which states that "in many cases, the
business combination review is not normally conducted when the share acquiring company and the
share issuing company belong to the same group of combined companies."
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|
|
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|

Over 20%

TOYOTA MAPMASTER

Partlll Particular field of trade

1.
(1) Outline of the map database

Product Overview

The procedure for creating the map database is roughly as follows.

First, the Geospatial Information Authority of Japan and local governments
have conducted surveys to create "Fundamental Maps" that describe
coastlines, boundaries of public facilities, elevation points, and perimeter
lines of buildings.

Next, the map database production and sales business operator
(hereinafter referred to as "map vendor") creates map data by adding
information (contents) corresponding to the purpose of use collected by
conducting on-site surveys and surveys based on high-precision
measurement in the company to the basic map.

Map vendors also compile collections of multiple types of map data, such
as road and urban area map data, add search tools, and so on, and create and
sell map databases.

Map databases are broadly classified into three types: "housing map

database," "map database for navigation,” and "high-precision three-

dimensional map database.” The outline of these databases is as follows.

A. Housing map database
The housing map database is an electronic version of a housing atlas sold
to local governments, companies, and the like, and has information such as
resident names, building names, tenant information, addresses, and the
like.
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B. Map database for navigation

The map database for navigation is a map database to which information
such as traffic regulations, road types, road widths, road sign positions,
signal positions, and facilities is added. The map database for navigation is
used for car navigation software, map application, web map service, and
the like.

The car navigation DB and the Net DB, which are the subject products,
are both a type of map databases for navigation, and the map data serving
as the base is common. However, the information added to the two
databases is different, for example, the car navigation DB includes
information required for driving a car such as information on a railroad
crossing, a tollgate, and a parking lot, and the Net DB includes information

for supporting walking and movement in a public transportation system.

(a) Car navigation DB
Car navigation DB is sold to car navigation software manufacturers.
A car navigation software manufacturer creates car navigation
software using a car navigation DB and sells it to a car navigation
manufacturer, and the car navigation manufacturer makes a car

navigation equipped with the car navigation software.

(b) Net DB
The Net DB is sold to map application manufacturers and web map
service operators.
Map application manufacturers and web map service operators sell
and provide map application and web map services using the Net DB to

consumers and companies.

C. High-precision three-dimensional map database (HD map)

The high-precision three-dimensional map database (hereinafter
referred to as "HD map") is a map data to which real features (something
that exist such as traffic signs and traffic lane) and virtual features
(something that does not exit such as a center line of traffic lane) is added.
The map data is sold mainly to automobile manufacturers.

Since the position of a vehicle can be specified at a lane level by using an
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HD map, the HD map is used exclusively in a driving assistance system and

a self-driving system of a vehicle.

(2) Car navigation software

The car navigation software is provided for a car navigation system
mounted in a car (hereinafter referred to as "car navigation for a vehicle")
and a portable car navigation system (hereinafter referred to as "portable car
navigation"). The software is sold to automobile manufacturers and
consumers through car navigation manufacturers.

The car navigation for a vehicle is classified into manufacturer options
(devices mounted in the manufacturing stage of the vehicle), dealer options
(devices selected as mounting options when the vehicle is purchased), and
commercial products (devices sold to consumers at an automotive parts and

accessories store).

(3) Display audio
Display audio is a car audio that can operate applications for smartphones.
By connecting their smartphone to the display audio, car users can use the
applications installed on their smartphone (such as car navigation

applications and map applications) on the display audio.
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Figure 2 : Main commercial flow of the Product
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2. Productscope
(1) Map database
A. Substitutability between map database types

As described in 1 (1) above, the map databases include a housing map
database, a map database for navigation, and an HD map, but the types of
information added to each database are different, and thus the utility for
the customer is different. Thus, there is no substitutability of demand
between map database types.

Next, although each map database is common in that a basic map is used,
since the information and functions added are different depending on the
type of map database, and the process of creating a map database is
different, it does not mean that if one map database is created, another map
database can be easily created. Thus, there is no substitutability of supply

between map database types.

B. Substitutability between car navigation DB and the Net DB
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The car navigation DB and the Net DB, which are a kind of map database
for navigation, have the same map data, but have different information
added according to the use as described in 1 (1) B. According to the results
of interviews with customers, it is not impossible to use both DBs as
substitutes, but it is not easy to do so when considering the maintenance
of the service level of the car navigation software provided, and it may take
several years to switch. Therefore, no substitutability of demand is
recognized between the car navigation DB and the Net DB.

Next, since the car navigation DB and the Net DB differ in the
information and functions added thereto, and the map database creation
process is different, it does not follow that if one of them is created, the
other can be easily created. Therefore, no substitutability of supply is

recognized between the car navigation DB and the Net DB.

C. Summary
Based on the above, the product scope in this case is defined as "housing

map database," "car navigation DB," "Net DB," and "HD map."

Some map application manufacturers offer to map application
manufactures the data for map application which can be provided to
customers as it is without adding value to the data as provided (hereinafter
referred to as "set-map data"). Set-map data is sometimes used by map
application manufacturers, etc., which are Net DB customers, in place of
the Net DB. It is recognized that there is a certain degree of substitutability
of demand between the Net DBs and set-map data. Therefore, set-map data
was considered in the evaluation of competitive pressure from adjacent

markets as a product with similar utility to the Net DB.

(2) Car navigation software
The car navigation software is software developed for mounting in a car
navigation, and is not of a nature that can be substituted by other software.
Accordingly, the product range is defined as "car navigation software" in

this case.

3. Geographical scope
The products described in 2 above are all sold in Japan with the intention of

being used in various parts of the country, and there is no circumstance that the
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prices and the charge systems differ depending on the region. Customers of the
products are also considered to be purchasing from domestic suppliers in Japan
regardless of the regions where the suppliers are located, basically on the
assumption that the products will be used in various regions in Japan.
Accordingly, in this case, the geographical range of each of the products

described in 2 above is defined as "the whole of Japan".
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PartIV Effect of the Transaction on Competition
1. Horizontal business combination
(1) Horizontal Business Combination (D (Car Navigation DB Business)
A. Applicability of safe harbor criteria
The market share of the car navigation DB is shown in Table 1. The HHI
after the Transaction is approximately 3,000 and the increment of HHI is
approximately 2,000. Therefore, the HHI does not meet the safe harbor
criteria for horizontal business combinations.
Therefore, whether the Transaction would substantially restrain
competition in the field of trade of car navigation DB will be examined in B

and C below.

Table 1: Market Share of Car Navigation DB (FY 2022)

Rank Company Market
Share

ZENRIN Group Approx. 30%
TOYOTA MAPMASTER Approx. 30%
- Others Approx. 35%
Total 100%

Combined market share and ranking: Approx. 65% and No. 1

HHI after the Transaction: Approx. 3,000
HHI increment: Approx. 2,000

B. Substantial restraint of competition by unilateral conduct
(a) Status of the Parties Group and competitors
a) Market share and ranking
There are several competitors other than the Parties Group. As
mentioned in A above, the combined market share of the Parties
Group after the Transaction is approximately 65% (the largest share),
and the gap between the Parties Group and other competitors will be

large.

b) Competitive situation in the past among the Parties Group
Looking at the actual trade conditions of car navigation DB, for
example, unlike the ZENRIN Group, TOYOTA MAPMASTER sells many

of its car navigation DB to automobile manufacturers in the TOYOTA
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Group through car navigation software manufacturers and car
navigation manufacturers, and the transaction relationship tends to
be fixed. It was not necessarily found that competition among the
Parties Group was active. In addition, the results of interviews with
customers did not reveal that customers of car navigation DB
frequently switched their sources of supply between the ZENRIN
Group and TOYOTA MAPMASTER.

Therefore, even if competition among the Parties Group is lost by
the Transaction, it is considered that the effect on competition in the

field of transactions of the car navigation DB is not significant.

c) Surplus supply capacity of competitors
In the field of car navigation DB transactions, there are several
competitors of the Parties Group, and the combined market share of
these competitors is approximately 35%. In addition, since the car
navigation DB is intangible and the marginal cost of supply is low, it is
considered that the competitor can easily increase the supply amount.
Therefore, the competitors of the Parties Group are considered to

have surplus supply capacity.

(b) Competitive pressure from adjacent markets

In recent years, it has become possible to search for a route and arrive
at a destination using a map application if you have a smartphone
without using a car navigation system. In addition, the function available
for using map application become popular in a vehicle which has a
display audio or onboard operating system (hereinafter referred to as
"onboard hardware", and map application and this function are
collectively referred to as "app service ").

While the driver is the direct customer of an app service, the car
navigation software manufacturer is the direct customer of a car
navigation DB. Therefore, it is considered that an app service and a car
navigation DB are not in a direct substitute relationship. However, the
recent decline in demand for portable car navigation is noticeable, and
it is evident that consumers are switching from car navigation to map
application. In addition, several automobile manufacturers are starting

to adopt display audio and onboard hardware instead of car navigation.
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In light of these facts, if the Parties Group raises the price of the car
navigation DB, the price of car navigation software and car navigation
will rise, and it is possible that the switch from car navigation to app
services will further progress. Therefore, it is considered that the car
navigation software, which is a product in the downstream market from
the viewpoint of the car navigation DB market, and the app service,
which is in competition with the car navigation, have the restraining
power on the price increase of the car navigation DB.

Therefore, competitive pressure from the app service market, which

is indirectly adjacent to the car navigation DB market, is recognized.

(c) Competitive pressure from customers

The direct users of the car navigation DB are car navigation software
manufacturers or car navigation manufacturers who also create car
navigation software, and the main customers of these users are car
navigation manufacturers or automobile manufacturers. The car
navigation sold to consumers through automobile manufacturers
include the products which consumers can purchase by directly looking
atthe price of the car navigation such as dealer options. Consumers want
to minimize the cost of purchasing cars, including dealer options.
Therefore, it is considered that car navigation software manufacturers
are under pressure from car navigation manufacturers and automobile
manufacturers to lower prices in consideration of such consumption
behavior. In fact, as a result of hearings with users, it was found that car
navigation software manufacturers and car navigation manufacturers
regularly negotiate prices of car navigation DBs with map vendors in
response to requests for price reductions from automobile
manufacturers.

Therefore, the Parties are under pressure to control price increases
from automobile manufacturers and car navigation manufacturers
through car navigation software manufacturers in light of consumer

behavior, and thus competitive pressure from customers is recognized.
(d) Summary

As described above, the combined market share of the Parties Group

after the Transaction is approximately 65%, and the gap in market share
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with competitors will increase, but the impact of the loss of competition
among the Parties is not necessarily large, the competitors of the Parties
Group are recognized to have surplus supply capacity, and competitive
pressures from adjacent markets and customers are recognized.
Therefore, it is not considered that the unilateral conduct of the Parties
Group would substantially restrain competition in the field of

transactions of car navigation DB.

C. Substantial restriction of competition by coordinated conduct

As mentioned in A above, the market share in the field of trade of the car
navigation DB is concentrated in a few major operators like each of the
ZENRIN Group and TOYOTA MAPMASTER has a market share of
approximately 30%. As a result of the Transaction, the number of
competitive units will decrease, and it is possible that coordinated conduct
will occur between the Parties Group and competitors.

However, as described in B (b) and (c) above, competitive pressures
from adjacent markets and customers are recognized, and these
competitive pressures are considered to be factors that prevent
coordinated conduct.

Therefore, it is not considered that the coordinated conduct between the
Parties Group and the competitors would substantially restrain

competition in the field of trade of the car navigation DB.

(2) Horizontal business combination @ (Net DB business)
A. Applicability of safe harbor criteria
Since the market share of the Parties Group in the Net DB transaction
field is unknown, the safe harbor criteria for horizontal business
combinations are assumed to be not met. Whether the Transaction would
substantially restrain competition in this field is examined in B and C
below.

B. Substantial restraint of competition by unilateral conduct
(a) Status of the Parties Group and competitors
a) Market share and ranking
As mentioned in A above, the market share of the Parties Group in

the Net DB market is unknown, although there are several providers
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of the Net DB.

b) Competitive situation in the past among the Parties Group

According to the results of interviews with customers, it was not
found that customers of the Net DB frequently switched their sources
of procurement between the ZENRIN Group and TOYOTA
MAPMASTER.

In this regard, the Parties Group also stated that there had been no
instances of the Net DB customers switching this procurement source
from the ZENRIN Group to TOYOTA MAPMASTER (or vice versa).

Therefore, even if competition among the Parties Group is lost as a
result of the Transaction, the impact on competition in the field of the

Net DB transactions is not necessarily large.

c) Surplus supply capacity of competitors
As the Net DB is intangible and the marginal cost of supply is low, it
is considered that the competitors of the Parties Group can easily
increase the supply.
Therefore, the competitors of the Parties Group are considered to

have surplus supply capacity.

(b) Competitive pressure from adjacent markets

As described in Partlll, 2 (1) C, the set-map data is sometime used by
customers such as map application manufacturers in place of the Net DB,
and therefore, it is considered that the set-map data is a product having
a utility similar to that of the Net DB (a product in a market adjacent to
the Net DB market).

Therefore, if the Parties Group raises the price of the Net DB, there is
a possibility that customers such as map application manufacturers will
switch their products procurement from the Net DB to the set-map data.
Therefore, the set-map data is considered to be a restraining force
against the Parties Group raising the price of the Net DB.

Thus, competitive pressure from adjacent markets is recognized.

(c) Competitive pressure from customers

The main customers of the Net DB are map application manufacturers
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and operators of web map services. Generally, operators of map
application and web map services provide free map application and web
map service to consumers, but many map application manufacturers
and operators of web map services are considered to have strong
bargaining power in terms of business scale.

In addition, the interviews with customers revealed as follow: If the
price of the Net DB is raised, users of that will pass on increases in the
price to the sales price of the digital advertising space associated with
the provision of map application. However, it is difficult to raise the
selling price of digital advertising space because there are many strong
competitors in the digital advertising market (a market where
advertisers are the customers). For this reason, competition in the
market for services provided by the Net DB customers (digital
advertising market) is considered to be active. As mentioned above,
considering that there are many Net DB customers who seem to have
strong bargaining power, this can function as pressure on the Parties
Group to lower the price of the Net DB.

Thus, competitive pressure from customers is recognized.

(d) Summary

As described above, the combined market share of the Parties Group
after the Transaction is unknown. However, the effect of the loss of
competition among the Parties Group is not considered to be significant,
the competitors of the Parties Group are recognized to have surplus
supply capacity, and competitive pressure is recognized from adjacent
markets and customers. Therefore, it is not considered the unilateral
conduct of the Parties Group would substantially restrain competition
in the transaction field of the Net DB.

C. Substantial restraint of competition by coordinated conduct
Although the market share of Net DB is unknown, competitive pressures
from adjacent markets and customers are recognized as described in B. (b)
and (c) above. These competitive pressures are considered to be a factor

that hinders coordinated conduct between the Parties Group and

2 When you run a free application, you may see ads at the top and bottom of the screen.
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competitors.

Therefore, it is not considered that the coordinated conduct of the
Parties Group and competitors would substantially restrain competition in
the transaction field of the Net DB.

2 . Vertical business combination (upstream market: car navigation DB
business, downstream market: car navigation software business)
(1) Applicability of safe harbor criteria
A. Car navigation DB business (upstream market)
The combined market share of the Parties Group in the car navigation

DB business is approximately 65% as described in 1. (1) A. above.

B. Car navigation software business (downstream market)

Table 2 shows the market share of the car navigation software business.
Only the AISIN Group of the Parties Group has a market share of
approximately 30%.

In addition to the AISIN Group, there are several companies operating
car navigation software businesses in the Parties Group, but their market

shares are unknown.

Table 2: Market Share of Car Navigation Software (FY 2019)

Rank Company Market Share

AISIN Group Approx. 30%
2 Company A Approx. 15%
3 Company B Approx. 15%
4 Company C Approx. 10%
5 Company D Approx. 5%
- Others Approx. 25%
Total 100%

Combined market share and ranking: Approximately 30% or

more, No. 1
HHI after the Transaction: Unknown
HHI increment: unknown

3 Including the market shares of the Parties Group, excluding the AISIN Group.
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C. Summary
The Transaction does not meet the safe harbor criteria for a vertical
business combination because the market share of the Parties Group
exceeds 10% in both the upstream market and the downstream market.
Therefore, whether the Transaction would substantially restrain

competition is examined in (2) and (3) below.

(2) Substantial restraint of competition by unilateral conduct
A. InputForeclosure

As described in 1 (1) A. above, the combined market share of ZENRIN
Group and TOYOTA MAPMASTER in the field of car navigation DB
transactions after the Transaction becomes approximately 65% (the first
place), and the gap between them and the competitors of the Parties Group
will become large. In addition, in the interview with the customers, the
customers replied that it takes several years and a considerable
development cost for the customer to switch the supplier of the car
navigation DB.

Therefore, if the Parties Group refuses to supply the product, it is not
easy for the car navigation software manufacturer to procure the car
navigation DB from other suppliers. Therefore, the Parties Group is
considered to have the ability to close the input.

However, even if the Parties Group conducted the input foreclosure and
succeeded in increasing its market share in the car navigation software
market, the movement to switch from car navigation to app services in the
adjacent market (described in 1 (1) B (b) above) would exert competitive
pressure, and would be a factor that would prevent the Parties Group from
raising the price of car navigation software.

Therefore, it is not considered that the Transaction would substantially

restrain competition in the downstream market.

B. Customer foreclosure
As mentioned in (1) B. above, the AISIN Group alone has a market share
of approximately 30% in the car navigation software market. However,
there are several other companies with market shares of approximately
10% to approximately 15%. For this reason, competitors of the Parties

Group involved in the car navigation DB can easily switch their sales
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contact to other car navigation software manufacturers, and therefore the

Parties Group is not considered to have the ability to close customers.
Therefore, it is considered that there is no risk that the Transaction will

cause a problem of market closure and exclusivity due to the customer

foreclosure for car navigation software by the Parties Group.

(3) Substantial restraint of competition by coordinated conduct
A. Ease of coordinated conduct in upstream markets

[t is probable that the Transaction may enable the ZENRIN Group and
TOYOTA MAPMASTER to obtain confidential information that is important
for competition, such as the prices of car navigation DB supplied by other
map vendors, through the AISIN Group and other companies in the Parties
Group, thereby making it easier to predict the behavior of competitors of
the Parties Group and increasing the possibility of coordinated conducts
among map vendors.

However, as described in 1 (1) B (b) and (c) above, in the car navigation
DB market, competitive pressure from adjacent markets and customers is
expected to act, and it is unlikely that map vendors will take coordinated
conducts.

B. Ease of coordinated conduct in downstream markets

The Parties Group, such as the AISIN Group, may be able to obtain
confidential information that is important for competition, such as the
prices of car navigation software supplied by other manufacturers of that,
through the ZENRIN Group and TOYOTA MAPMASTER. This may make it
easier to predict the behavior of competitors of the Parties Group, and may
increase the possibility of coordinated conduct among car navigation
software manufacturers.

However, as mentioned in (1) B. above, there are several companies in
the car navigation software market that have a market share of
approximately 10 to 15 percent other than the Parties Group. In addition,
as in the case of the car navigation DB market, there is a possibility that the
car navigation software market will be subject to competitive pressure
from adjacent markets and customers. Therefore, it is unlikely that car

navigation software manufacturers will take coordinated conducts.
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C. Summary
Based on the above, it is not considered that the coordinated conduct
between the Parties Group and competitors would substantially restrain

competition in the upstream market and the downstream market.

PartV Conclusion

The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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Case8 Acquisition of shares in U-NEXT HOLDINGS Co., Ltd. by TBS HOLDINGS,
INC.

Part I The Parties

TBS HOLDINGS, INC. (JCN5010401020855) (hereinafter referred to as "TBS
HD") is a holding company that has subsidiaries and other entities that operate
video content streaming business.

U-NEXT HOLDINGS Co., Ltd. (JCN7011001116975) (hereinafter referred to
as "U-NEXT") is mainly engaged in video content streaming business.

Hereinafter, the group of parties that have already formed a business
relationship with TBS HD is called the "TBS HD Group," the group of parties that
have already formed a business relationship with U-NEXT is called the "U-NEXT
Group," and the TBS HD Group and the U-NEXT Group are collectively referred

to as the "Parties Group."

Partll Outline of the Case and applicable provisions

This case is about TBS HD’s plan to acquire 20% of the voting rights of U-
NEXT shares (hereinafter referred to as the "Transaction"). Although the
criteria for notification as provided for in Article 10 (2) of the Antimonopoly
Act were not met, TBS HD provided specific details of the plan and consulted
with the JFTC on a business combination plan that did not require notification.
The JFTC therefore examined this case in the same manner as if notification had
been made for a business combination plan that required notification, in
accordance with 6 (1) of the "Policies Concerning Procedures of Review of
Business Combination" (Japan Fair Trade Commission, June 14, 2011).

The applicable provision is Article 10 of the Antimonopoly Act.

There are multiple competitive or business relationships among the
businesses operated by the Parties Group. Of the examinations on these
relationships, the following is a detailed description of the results on businesses
related to video content that was considered to have a relatively large impact

on competition.

Partlll Particular field of trade

" In light of the TBS HD's percentage of voting rights held and the ranking of shareholders in U-NEXT
after the Transaction, it is considered that the joint relationship between TBS HD and U-NEXT will
be formed, maintained, and strengthened after the Transaction.
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1. Overview of the services of the Parties Group
The TBS HD Group is engaged in the production, distribution, and streaming
of video content and the pay broadcasts in Japan.
On the other hand, the U-NEXT Group operates a production and streaming
business of video content in Japan as a business related to video content.
The distribution of video content is shown in the following figure, and the

outline of each business operated by the Parties Group is as follows.

Figure: Distribution of video content

- TBSHD Group U-NEXT Group

Distribution Video contents distribution companies
| TBSHD Group |
Broadcast Broadcast companies Video contents streaming companies
and Multichannel pay ' '. TBSHD
Streaming broadcasting free moadiasing
(TBSHD Group )| TBSHD Group )| lA_Grou

| Viewers ‘

(1) Video content production business

The video content production business is to produce video contents such
as movies, dramas, variety shows, animation, sports, and music.

Video content production parties plan, produce, shoot, and edit various
video content, and earn profits by selling the broadcasting rights of produced
video content to distributors, streaming parties, or broadcasters.

They sell video contentby (D selling it without going through distributors,
or @ selling it through distributors to reduce the costs of investigating the

customers and negotiating contracts with the purchasers.

(2) Video content distribution business
The video content distribution business is to distribute video content
produced by the production parties to the streaming parties and the
broadcasters.
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The video content distributor basically obtains profits by purchasing the
broadcasting rights of the video content from the production parties and

selling the broadcasting rights to the streaming parties and the broadcasters.

(3) Video content streaming business
The video content streaming business is to provide a streaming service of
video content produced by itself or procured from production parties
through the Internet.
A video content streaming party receives profits by receiving viewing fees
from viewers in exchange for viewing various video contents or receiving
advertisement fees by streaming advertisement videos along with various

video contents.

(4) Broadcasting business

Broadcasting businesses is to provide broadcasting services for video
content produced by itself or procured from production parties through a
ground wave, satellite or wired communication network.

The broadcasting business is divided into the multichannel pay
broadcasting business and the free broadcasting business in relation to the
viewers. The multichannel pay broadcasters receive subscription fees based
on the contract with the viewers, while the free broadcasters receive
advertisement fees by broadcasting advertisement videos along with various

video contents.

2. Service scope
(1) Video content production business
A. Substitutability between video content of different genres

Video contents include various genres such as movies, dramas, variety
shows, animation, sports, and music. Generally, viewers who are the end
users of video contents do not view only video contents of a specific genre,
but may select video contents to view from various genres according to
their preferences and viewing purposes (information collection,
entertainment, etc.). For this reason, distributers, streaming parties, and

broadcasters that deal with production parties purchase a wide range of

? There are mainly television transmission cables (for CATV) and optical fibers for communication
(for so-called optical television).
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video content from various genres in consideration of the viewing
tendency of viewers. In addition, they do not have any particular
restriction on the genre that can be distributed, streamed, and broadcasted,
and when the video content of a specific genre cannot be procured or the
procurement price has risen, it is possible to procure alternative video
content from another genre, and distribute, stream, and broadcast it.
Therefore, the substitutability of demand is recognized between the

production businesses of different genres.

B. Summary
Accordingly, in this case, the service scope is defined as "video content

production business."

(2) Video content distribution business
A. Substitutability between video content of different genres

Video content distributors generally earn profits by purchasing
broadcast rights for video content from production parties and selling
them to streaming parties and broadcasters. However, since streaming
parties and broadcasters do not have any special circumstances such as
restrictions on streaming and broadcasting depending on the genre of
video content, they can procure video content from video distributors
regardless of the genre according to their own demand based on the
viewing tendency of viewers. Therefore, there is a substitutability of
demand between the distribution businesses of video contents of different

genres.

B. Summary
Accordingly, the service scope is defined as "video content distribution

business."

(3) Video content streaming business
A. Substitutability between video content of different genres
Among streaming parties, there are businesses that stream video
content of various genres and businesses that stream only video content
of a specific genre. Viewers who actually view video content through the

streaming services are considered to decide the streaming party that
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provides the streaming service to be actually used after comparing and
examining the lineup of video content to be streamed and the subscription
fee (difference in billing method and amount of money), rather than
comparing the streaming parties in a specific genre. Therefore, there is a
substitutability of demand between the video content streaming

businesses of different genres.

B. Summary
Accordingly, in this case, the service scope is defined as "video content

streaming business."

(4) Broadcasting business

A . Substitutability between multichannel pay-broadcasts and free-

broadcasts
The utility of multichannel pay broadcasts and free broadcasts for
viewers differs greatly depending on whether they are charged for viewing
video content and the total number of video content to be broadcast. In
addition, the technology and know-how required for business operations
differ for broadcasters and the business schemes for earning profits also
differ greatly. Therefore, the substitutability of demand and the
substitutability of supply between the multichannel pay broadcasting

business and the free broadcasting business are limited.

B. Summary
Accordingly, in this case, "multichannel pay broadcasting business" and

"free broadcasting business" are defined as different services.

3. Geographical scope

The production, distribution, streaming and broadcasting of video content
can be provided as a service from remote locations. On the other hand, viewers
who are the end users of video content prefer content that can be viewed in
Japanese, and therefore, they mainly view content produced in Japan or content
produced overseas and localized such as subtitling and dubbing process. Based
on such preferences of viewers, video content for Japan is traded among various
parties involved in the production, distribution, streaming, and broadcasting of

video content.
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Accordingly, the geographical scope of this case is defined as "all over Japan"
for any of the businesses of production, distribution, streaming and
broadcasting of video contents.

PartIV Effect of the Transaction on Competition
1. Types of Business combination and applicability of safe harbor criteria

The following table shows the types of business combinations that may have
a competitive impact due to the Transaction.

In addition, since the exact market share of the Parties Group in a certain field
of trade after the Transaction is unknown as to each of the business
combinations listed in the following table, the impact of the Transaction on
competition is examined on the assumption that it does meet under the safe

harbor criteria.

3 Case 7 of "Integration of Microsoft Corporation and Activision Blizzard Inc." in "Major Business
Combinations in FY 2022" (June 28, 2023, JFTC)also defines the geographical range of "game
development and publishing business"” and "game sales and distribution business" as "all of Japan"
because of the necessity of localization of languages, etc. in each country and the differences in
preferences of consumers in each country.
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Table: Types of Business Combination

Horizontal business combination

Video content production business

Video content streaming business

Vertical business combination

Upstream market Downstream market
Video content distribution business
Video content production Video content streaming business
business Multichannel pay broadcasting
business
Video content distribution Video content streaming business
business

2. Horizontal business combination
(1) Horizontal business combination in the video content production
business

There are several major competitors in the video content production
business. In addition, since there are no particular technical obstacles for
video content distributors, streaming parties, and multichannel pay
broadcasters, who are the consumers of the production parties, to receive
video content from the production parties other than the Parties Group and
distribute, stream, or broadcast it, it is considered that they can easily switch
video content production parties from whom they purchase it. Therefore, the
restraining power from competitors is recognized.

As described in (2) and 3 (1) below, it is considered that the video content
distribution business, the streaming business, and the multichannel pay
broadcasting business each have multiple major competitors, and
competition is active in each business. Therefore, a certain degree of

competitive pressure from consumers is recognized.

(2) Horizontal business combination in video content streaming business

The business combination in question is also a vertical business combination in which the

downstream market is the free broadcasting business. However, it was considered that the business
combination in question would not be significantly different from a vertical business combination
in which the downstream market is the multichannel pay broadcasting business. Therefore, the
vertical business combination in which the downstream market is the multichannel pay
broadcasting business was examined among the broadcasting businesses (see 3. (1) below).
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In the video content streaming market, "subscription video on demand,"
which is one form of video content streaming services, accounts for more
than 80% of total sales. There are several major competitors in this market,
including parties that offer both subscription video on demand and "pay-per-
view"(electric sell-through and transactional video on demand).

On the other hand, the market share of the Parties Group in the
subscription video on demand market after the Transaction was limited to
approximately 15% at the maximum, and there is no circumstance that the
Parties Group has particular strength in the pay-per-view market, which
accounts for nearly 20% of the total sales of the video content streaming
market. The market share of the Parties Group in the overall video content
streaming business is not expected to be much more than approximately
15%.

(3) Summary
Based on the above, it cannot be said that the horizontal business
combination in the video content production business and the video content
streaming business would substantially restrain competition by the
unilateral conduct of the Parties Group or the coordinated conduct of the

Parties Group and competitors.

3. Vertical business combination
(1) Vertical business combination ) (Upstream market: Video content
production business, Downstream market: Video content distribution
business, Video content streaming business, Multichannel pay
broadcasting business)

As described in 2 (1) above, there are several major competitors in the
video content production business in the upstream market. In the video
content streaming business and the multichannel pay broadcasting business,
the video content can be purchased not only from the production parties but
also from the distributors. Therefore, even if the Parties Group refuses to
supply video content to competitors in the distribution business, the
streaming business, and multichannel pay broadcasting business, the
competitors can sufficiently switch the suppliers of it. Therefore, the Parties
Group does not have the capacity to conduct input foreclosure, and the

problem of market closure and exclusivity is not deemed to arise in the
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downstream market.

Turning to the downstream market, there are several major competitors
in the video content distribution business, video content streaming business,
and multichannel pay broadcasting business. The production parties can sell
the video content to any of the distributors, the streaming parties, and the
multichannel pay broadcasters. Therefore, even if the Parties Group refuses
to purchase the video content from a competitor of the Parties Group in the
video content production business, the competitor is considered to be
sufficiently capable of switching the customers of it. Therefore, the Parties
Group does not have the ability to conduct foreclosure, and the problem of

market closure and exclusivity is not deemed to arise in the upstream market.

(2) Vertical business combination @ (Upstream market: Video content
distribution business, Downstream market: Video content streaming
business)

First, in the upstream market, even if the TBS HD Group refused to supply
video content to the competitors of the Parties Group which are engaged in
the streaming business, as described in 3 (1) above, there are several major
competitors in the video content distribution business, and it is possible to
purchase video content directly from the production parties. Therefore, it is
considered that the competitors of the Parties Group can switch their
purchasing source to the competitors of the TBS HD Group in the video
content distribution business or the production parties. Therefore, the
Parties Group does not have the capacity to close the input, and the problem
of market closure and exclusivity is not deemed to arise in the downstream
market.

Next, looking at the downstream market, even if the Parties Group refused
to purchase from a competitor of the TBS HD Group in the video content
distribution business, as mentioned in 3 (1) above, there are several major
competitors in the video content streaming business, and it is considered that
the competitor of the TBS HD Group can switch its customers to the
competitor of the Parties Group in the video content streaming business.
Therefore, the Parties Group does not have the ability to close customers, and
the problem of market closure and exclusivity is not deemed to arise in the

upstream market.
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(3) Summary

Based on the above, it cannot be said that the vertical business
combination mentioned in (1) and (2) above would substantially restrain

competition by the unilateral conduct of the Parties Group or the coordinated
conduct of the Parties Group and competitors.

PartV Conclusion

The JFTC concluded that the Transaction would not substantially restrain
competition in a particular field of trade.
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Case 9 Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

Part I: Overview of the Parties

Korean Air Lines Co., Ltd. (JCN 6700150004988) and Asiana Airlines Inc. (JCN
7700150000045) are both companies headquartered in the Republic of Korea that
are primarily engaged in the international air passenger transport business and the
international air cargo transport business.

The table below presents abbreviations of relevant terms used in this document;
the items in the left-hand column shall be referred to using the corresponding words
and phrases in the right-hand column.

Left-hand column Right-hand column
Korean Air Lines Co., Ltd. Korean Air
A group of companies that have already formed an in-
tegral relationship with Korean Air as the ultimate Korean Air Group
parent company
Asiana Airlines Inc. Asiana Airlines

A group of companies that have already formed an in-
tegral relationship with Asiana Airlines as the ultimate | Asiana Airlines Group
parent company

A group of companies comprised of Korean Air and
Asiana Airlines

A group of companies comprised of Korean Air Group
and Asiana Airlines Group

Parties

Parties Group

Part II: Outline of this Case and Applicable Provisions

This case involves a plan by Korean Air to acquire more than 50% of the voting
rights of Asiana Airlines stock (hereinafter referred to as the “Action”).

The applicable provision is Article 10 of the Antimonopoly Act.

In this case, the Japan Fair Trade Commission (hereinafter referred to as the
“IFTC”) reviewed all the businesses operated by the Parties Group that were in com-
petitive or transactional relationships. The following is a detailed description of the
results of the review of a horizontal business combination in the international air
passenger transportation business and the international air cargo transportation
business between Japan and South Korea, which was considered to have a relatively
large impact on competition.

Part III: Background of the Case

On November 16, 2020, the Parties publicly announced their plans for the Action,
and since January 2021, the Parties voluntarily submitted to the JFTC a succession of
written opinions and materials arguing that the Action could not be said to substan-
tially restrain competition.

The JFTC scrutinized the contents and materials relating to the said written opin-
ions voluntarily submitted by the Parties Group and also requested the Parties Group
to submit their internal materials (e.g., materials related to the Action used at various
meetings of the Parties Group’s, such as the board of directors and other meetings,
and internal materials related to the analysis of competition). The submitted internal

112



Case 9 Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

materials were also examined closely. Additionally, questionnaire surveys and inter-
views with competitors and users were conducted.

At the request of the Parties Group, the JFTC exchanged views with the Parties
Group on several occasions.

Subsequently, on January 24, 2024, Korean Air submitted a written notification of
a plan for the Action pursuant to the provisions of the Antimonopoly Act, and the
JFTC received the notification and initiated the phase 1 review. The JFTC proceeded
with its review of the impact of the Action on competition based on the said written
notification of the plan and the written opinions and materials submitted by the Par-
ties Group arguing that the Action would not substantially restrain competition, as
well as the Parties Group’s internal documents, questionnaires and interviews with
competitors and users, the results of economic analysis, and other factors.

The Action was/has been also reviewed by overseas competition authorities and
the JFTC conducted the review while exchanging information with the Australian
Competition and Consumer Commission, the U.K. Competition and Markets Author-
ity, the U.S. Department of Justice, the European Commission, the Korea Fair Trade
Commission, and the State Administration for Market Regulation of China.

Part IV: International Air Passenger Transportation Business
1. Definition of particular field of trade, etc.
(1) Overview of international air passenger transportation business, etc.
A. Overview of international air passenger transportation business

and commercial distribution

“Air passenger transportation business” means the business of transporting
passengers for a fee using aircraft to meet the demand of others, and “inter-
national air passenger transportation business” means air passenger trans-
portation business between points in Japan and points outside Japan or be-
tween various places outside Japan (see Article 2, paragraphs 18 and 19 of
the Civil Aeronautics Act (Act No. 231, 1952)). Hereinafter, a service involv-
ing the transportation of passengers for a fee by aircraft in response to cus-
tomer demand is referred to as “air passenger transportation service.”

Air carriers that provide air passenger transportation services sell tickets
for their flights directly to users or through travel agencies. In some cases,
airline tickets are sold to tour companies and travel agencies that handle
group tours, etc. Users of air passenger transportation services include not
only travelers but also business travelers on business trips.

B. Full-service carriers (FSCs) and low-cost carriers (LCCs)
Airlines that provide air passenger transportation services are classified
into two types: Full-service carriers (FSCs) and Low-cost carriers (LCCs). An
overview of each type is provided below.

(a) Overview of FSCs
FSCs are airlines that provide conventional services, including offering
multiple seat classes such as first, business, and economy, providing in-
flight meals and beverages, baggage storage, lounges, and other services
associated with air passenger transportation services, including com-
pensation in the event of a flight cancellation and allowing ticket refunds.
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FSCs are also called network carriers because they operate a complex
route network that includes short-haul, medium-haul, and long-haul
flights, as well as connecting flights. The airports used by FSCs are often
the major airports in each country. Many FSCs have adopted a business
model in which a base airport (hub) is the center of their operations and
airports in domestic and international cities are connected like the
spokes on a bicycle, attracting passengers to the base airport and trans-
porting large numbers of passengers by large aircraft to airports in do-
mestic and international cities. To accommodate operations on a variety
of routes with different operating distances and demand, FSCs use a wide
variety of aircraft with different sizes.

FSC fares are higher than LCC fares which mean that the cost of operat-
ing an aircraft is higher for FSCs than for LCCs, owing to the following
factors,: FSCs often use larger aircraft with more spacious seats than
LCCs; they include in their fares various services incidental to air passen-
ger transportation services, such as the provision of in-flight meals and
beverages, baggage storage, and lounges; they have to schedule flights in
consideration of connections between arrival and departure flights for
the convenience of connecting passengers, which makes it difficult to im-
prove the efficiency of aircraft operations; FSCs have higher training
costs for flight crews and cabin crews to work on various types of air-
crafts; and FSCs incur high airport usage fees due to the use of major air-
ports.

FSCs also offer a unique point service called a frequent flyer program,
which allows users to use the points (miles) they have accumulated by
flying a particular airline (or an airline that has entered into an alliance
with that airline), using a credit card affiliated with that airline, etc., to
obtain the desired ticket without paying the fare. While a frequent flyer
program provides an incentive for users to continue to use a particular
airline, the airline incurs costs to maintain the frequent flyer program
and operating network.

As described above, in addition to air passenger transportation services,
FSCs provide various services incidental to air passenger transportation
services, while fares are set at a relatively high level that incorporates the
costs required to provide these services. The target users are mainly
business travelers and tourists who require flexibility to accommodate
sudden schedule changes or cancellations and are willing to pay for these
services.

(b) Overview of LCCs

LCCs are airlines that provide low-cost air passenger transportation
services by thoroughly reducing costs through simplification of various
services traditionally provided in conjunction with air passenger trans-
portation services and streamlining of operations. Specifically, the airline
adopts a business model of reducing operating costs and increasing prof-
itability by maximizing the number of seats per aircraft through narrow-
ing seat spacing, charging for in-flight meal service, limiting reservation
changes and cancellations, and reducing ticket sales costs (sales commis-
sions to travel agencies, etc., and costs to establish and maintain local
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subsidiaries and branches) through direct sales centered on the com-
pany website, reducing maintenance costs and training costs for flight
crews, etc.,, through the use of a single fleet of aircraft and by operating
aircraft more efficiently by minimizing the time spent on the ground and
conducting high-frequency flights.

Additionally, in terms of reducing the cost of accommodation for flight
crew and cabin crew, which is one of the ways to reduce operating costs,
LCC routes are generally determined in consideration of the flight time
zone that allows a crew member departing from the base airport to make
a round-trip flight and return to the base airport within the daily flight
time limit specified in the flight rules and regulations, meaning that the
routes are mainly short-distance routes, covered in a five-hour one-way
trip. Accordingly, the aircraft fleet will also consist mainly of small air-
craft suitable for short-haul flights.

In general, LCCs do not offer frequent flyer programs.

As described above, LCCs are able to operate at low fares by minimizing
operating costs and increasing the number of seats to reduce the cost per
aircraft seat, and their target user group is mainly budget tourists who
accept simplified service in favor of cheaper fares.

By providing low-cost air passenger services through the thorough cost
reductions described above, LCCs have grown by attracting a new group
of low-cost-oriented users who had not previously used FSCs.

C. Process leading up to airlines’ start of operations and coordinati-
on of arrival and departure slots

(a) Process leading up to airlines’ start of operations

Since the governments of Japan and South Korea agreed on an open
skies policy*1, in 2010, airlines can, in principle, freely fly into and out of
airports in Japan and South Korea, except for Tokyo International Airport
(hereinafter referred to as “Haneda Airport”) and Gimpo International
Airport (hereinafter referred to as “Gimpo Airport”), which are excluded
from this agreement. However, if an airline were to fly into a Japanese
airport, it would need to acquire authorization under the Civil Aero-
nautics Act. In addition, at certain congested airports, requests for arrival
and departure (slots*2) on a desired day of the week and during a de-
sired time period are adjusted and allocated (hereinafter referred to as
“slot adjustments”) by the slot coordinator described in (b) below.
Therefore, it is not always possible to operate at the desired time.

In Japan, Haneda Airport and Narita International Airport (hereinafter
referred to as “Narita Airport”), Kansai International Airport (hereinafter
referred to as “Kansai Airport”), Fukuoka Airport, New Chitose Airport,
and Chubu Centrair International Airport, listed in Table 1, are desig-
nated as congested airports by the International Air Transport Associa-
tion (IATA*3). (However, congestion levels are assigned according to the
degree of congestion, with Haneda, Narita, Kansai, and Fukuoka airports
designated as congestion level 3 and New Chitose and Chubu Centrair
International Airports as congestion level 2.) These airports are subject
to the adjustment of arrival and departure slots, with the exception of
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Chubu Centrair International Airport.

In South Korea, it is also necessary to obtain authorization under South
Korean domestic law to enter airports; Gimpo Airport and Incheon Inter-
national Airport (hereinafter referred to as “Incheon Airport”) are desig-
nated as congested airports (congestion level 3); thus, similar slot adjust-
ments are made for arrivals and departures.

Meanwhile, between Haneda Airport and Gimpo Airport, which are not
subject to the open skies policy, Japanese and South Korean airlines are
allowed to operate six round trips each per day (two of which are be-
tween Haneda Airport and Gimhae International Airport (Busan))
through consultations between the Japanese Ministry of Land, Infra-
structure and Transport and the South Korean aviation authorities (in-
ter-airport authority consultations). The decision as to which airline will
be allocated this transportation concession is left to the discretion of the
two governments. The companies that have been allocated transporta-
tion concessions will apply for specific slots at Haneda Airport and
Gimpo Airport, respectively, and will have their slots adjusted accord-

ingly.

1 “Open skies policy” refers to the mutual elimination of restrictions on
the number of companies, routes, and flights between two countries.
This will allow airlines to open new routes or increase the number of
flights in an elastic manner according to demand.

2 According to the materials by the Ministry of Land, Infrastructure,
Transport and Tourism, a slot is not defined by law, but is an oppor-
tunity for an aircraft to use the airport, air navigation facilities, control
security, etc. concerned each time it takes off from or lands at the airport
(source: June 2019, Haneda Departure and Arrival Slot Allocation Crite-
ria Study Subcommittee (5th Meeting) Document 1, p. 4), and refers to
specific arrival and departure times at specific airports on specific days
of the week that are allocated to air carriers.

3 The International Air Transport Association (IATA) is an association of
the world’s air transport-related companies and is responsible for mak-
ing decisions on matters concerning transportation operations.

(b) Slot adjustment process
As described in (a) above, each airport in the two countries is classified
into three levels, Levels 1-3, according to congestion levels, with slot ad-
justments conducted at airports with a congestion level of Level 2 and
above (such slot adjustments are conducted at each airport in each coun-
try around the world). Table 1 shows the classification of congestion lev-
els at major Japanese airports and the slot coordinator.

Table 1: Congested airports, congestion levels, and slot coordinators in

Japan
: Conges- Airport Name Slot coordinator
tion Level
Level 3 Han.eda Alrport ]zflpan Schedule Coordi-
Narita Airport nation
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Kansai Airport (JsC)*4
Fukuoka Airport
New Chitose Airport
Level 2 Chubu Centrair Interna-
None

tional Airport
Others (including Naha
Airport)

Level 1 None

As shown in Table 1, for Haneda, Narita, Kansai, Fukuoka, and New Chi-
tose airports, Japan Schedule Coordination (JSC), a neutral third-party
organization, is responsible for adjusting arrival and departure slots for
the summer schedule (late March to late October) and winter schedule
(late October to late March) in accordance with the IATA guidelines. Un-
der the guidelines, the following priority order will be used to adjust slots
at congestion level 3 airports: *5

(1) Same slots as existing airline flights (Historic*6)

(2) Time slot change for flights operated by existing carriers (Historic
change)

(3) Flights operated by new airlines (New entry)

() Increased flights by existing airlines.

4 Japan Schedule Coordination (JSC) is an organization under the Ja-
pan Aeronautic Association (JAA), which is responsible for the coordi-
nation of slots at congested airports in Japan. JSC exists within the JAA,
which is not affiliated with either the airlines or the airport compa-
nies, thereby ensuring its independence and neutral, impartial, and
transparent coordination (See: https://www.schedule-coordina-
tion.jp/jpn/). An agency that performs this type of coordination work
is also called a slot coordinator.

5 Although New Chitose Airport is a congestion level 2 airport, the ease
of securing slots for increased flights is not much different from conges-
tion level 3 airports, as JSC adjusts slots in accordance with IATA guide-
lines.

6 “Historic” refers to the priority given to coordinate arrivals and depar-
tures with respect to slots. To make effective use of valuable slots at
congested airports, if the utilization rate of slots allocated to an airline
falls below 80%, the airline will no longer be able to obtain historic slots
for the same time period in the following year. This rule, which was es-
tablished based on the international arrival and departure quota ad-
justmentrules set by IATA, is called the use it or lose it rule (“U/L rule”).

(2) Scope of services

As described in (1) A above, international air passenger transportation ser-
vices cater to the carriage of passengers between points in Japan and points out-
side of Japan or between places outside of Japan for a fee, using aircraft to meet
the demand of others. In this case, the scope of services has been defined as “in-
ternational air passenger transportation services.”

As described in (1) B above, while operators of international air passenger
transportation services are divided into FSCs and LCCs according to differences
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in various services incidental to air passenger transportation services provided
to passengers, etc., for passengers as users, their requirement is to arrive at their
destinations within a reasonable time, and in this respect, the two types of op-
erators are considered to have a certain degree of demand-side substitutability.
Further, since Japan-South Korea routes are short-distance flights, the impact of
differences in the levels of various services that accompany air passenger
transport services is considered to be relatively small. Therefore, both type of
operators were defined as the same scope of services.

However, FSCs and LCCs are differentiated to a certain degree in terms of ser-
vice level and price range; therefore, the degree of competitive constraint from
LCCs against FSCs (relatively weak compared to the competitive constraint be-
tween FSCs) was taken into consideration when considering the impact of the
Action on competition as described in 3 below. These differences between FSCs
and LCCs were also considered while assessing the remedial measures pro-
posed by the Parties (hereinafter referred to as the “Remedy”).*7

7 Both of the Parties are FSCs, and both of the Parties Group have LCCs.

Geographic scope

In this case, a geographic scope was defined for each route (round trip) that
originates and terminates at a specific departure airport (origin) and arrival air-
port (destination). Based on the operation status, etc., of the Parties Group, the
following 10 routes for which both of the Parties Group own slots and operate
passenger flights were examined in this case: Tokyo-Seoul, Osaka-Seoul, Sap-
poro-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Okinawa-Seoul, Tokyo-Busan,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan (these 10 routes are herein-
after referred to as the “10 overlapping routes”).

Since airports located in the same city or its vicinity are substitutable options,
they were defined as being in the same geographic scope. Specifically, Narita
and Haneda airports, as well as Incheon and Gimpo airports, are located rela-
tively close to the center of each city (Tokyo or Seoul), less than 100 kilometers
from each other, so they are defined as the same geographic scope (“Tokyo” for
Narita and Haneda airports, “Seoul” for Incheon and Gimpo airports). *8

8 In addition to the Kansai International Airport, Osaka Prefecture has the
Osaka International (Itami) Airport, but since there are no direct flights be-
tween Japan and South Korea at this airport, “Osaka” does not include Osaka
International (Itami) Airport in the definition.

Assumptions for consideration in the review of this case

As the COVID-19 pandemic has had a particularly large impact on the market
environment in the international air passenger transportation business, the re-
view of this case was conducted based on a market environment that excludes
the impact of COVID-19, and the market environment in 2019, before the spread
of COVID-19, was used as the premise for the review as a similar market envi-
ronment. Changes in market conditions after that year (e.g., competitors’ oper-
ating status), which are expected to continue even if the impact of COVID-19 is
no longer significant in the future, are to be considered separately.
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(5) Form of business combination
Since both of the Parties Group provide international air passenger transpor-
tation services within the geographic scope defined in (3) above, this case con-
stitutes a horizontal business combination with regard to such services.

2. Applicability of Safe-Harbor criteria
The market shares (based on the number of passengers) of the 10 overlapping
routes in 2019 are shown in Table 2 through Table 11, respectively, and none of them
falls under the Safe-Harbor criteria*9 for a horizontal business combination.
Therefore, the JFTC examines in 3 below whether the Action leads to a substantial
restraint of competition.

Table 2: Market share of the Tokyo-Seoul route*10 (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 30%
2 Korean Air Group Approx. 25%
3 Company A and Company B Approx. 10%
4 Company C Approx. 10%
5 Company D Approx. 10%
6 Company E Approx. 5%
7 Company F Approx. 5%
8 Company G 0%-5%
Total 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,400
HHI increments: 1,500

Table 3: Market share of Osaka-Seoul route (2019)
Rank Company Name Market Share
1 Korean Air Group Approx. 30%
2 Asiana Airlines Group Approx. 25%
3 Company H Approx. 20%
4 Company | Approx. 10%
5 Company ] Approx. 10%
6 Company K Approx. 5%
Total 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,600

HHI increments: Approx. 1,500

Table 4: Market share of Sapporo-Seoul route (2019)

Rank Company Name Market Share
1 Korean Air Group Approx. 35%
2 Asiana Airlines Group Approx. 20%
3 Company L Approx. 20%
4 Company M Approx. 10%
5 Company N Approx. 10%
6 Company O Approx. 5%
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Total | 100%

Combined market share and rank: Approx. 55%, 1st rank

HHI after the Action: Approx. 3,700

HHI increments: Approx. 1,400

Table 5: Market share of Nagoya-Seoul route (2019)

Rank Company Name Market Share
1 Company P Approx. 35%
2 Korean Air Group Approx. 25%
3 Asiana Airlines Group Approx. 25%
4 Company Q Approx. 20%
Total 100%

Combined market share and rank: Approx. 50%, 1st rank

HHI after the Action: Approx. 3,700
HHI increments: Approx. 1,200

Table 6: Market share of Fukuoka-Seoul route (2019)

Rank Company Name Market Share
1 Korean Air Group Approx. 40%
2 Asiana Airlines Group Approx. 20%
3 Company R Approx. 20%
4 Company S Approx. 10%
5 Company T Approx. 10%
Total 100%

Combined market share and rank: Approx. 60%, 1st rank

HHI after the Action: Approx. 4,000

HHI increments: Approx. 1,500

Table 7: Market share of Okinawa-Seoul route (2019)

Rank Company Name Market Share

1 Asiana Airlines Group Approx. 25%
2 Korean Air Group Approx. 25%
3 Company U Approx. 15%
4 Company V Approx. 15%
5 Company W Approx. 10%
6 Company X Approx. 10%

Total 100%

Combined market share and rank: Approx. 50%, 1st rank

HHI after the Action: Approx. 3,100

HHI increments: Approx. 1,200

Table 8: Market share of Tokyo-Busan route (2019)

Market Share

Rank Company Name

1

Asiana Airlines Group

Approx. 30%

2 Company Y Approx. 30%
3 Korean Air Group Approx. 25%
4 Company Z Approx. 15%

Total

100%
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Combined market share and rank: Approx. 55%, 1st rank
HHI after the Action: Approx. 4,200
HHI increments: Approx. 1,500

Table 9: Market share of Osaka-Busan route (2019)

Rank Company Name Market Share

1 Asiana Airlines Group Approx. 30%
2 Korean Air Group Approx. 25%
3 Company AA Approx. 20%
4 Company BB Approx. 10%
5 Company CC Approx. 10%
6 Company DD 0%-5%

Total 100%

Combined market share and rank: Approx. 55%, 1st rank
HHI after the Action: Approx. 3,700
HHI increments: Approx. 1,600

Table 10: Market share of Sapporo-Busan route (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 45%
2 Korean Air Group Approx. 30%
3 Company EE Approx. 15%
4 Company FF Approx. 10%
Total 100%

Combined market share and rank: Approx. 75%, 1st rank
HHI after the Action: Approx. 6,000
HHI increments: Approx. 2,800

Table 11: Market share of Fukuoka-Busan route (2019)

Rank Company Name Market Share
1 Asiana Airlines Group Approx. 60%
2 Company GG Approx. 25%
3 Korean Air Group Approx. 15%
Total 100%

Combined market share and rank: Approx. 75%, 1st rank
HHI after the Action: Approx. 6,200
HHI increments: Approx. 1,900

9 The “Guidelines to Application of the Antimonopoly Act Concerning Re-
view of Business Combination” (May 31, 2004, the JFTC: hereinafter re-
ferred to as the "Guidelines"), 1 PartIV.1 (3)above states that with respect
to a horizontal business combination, @ ifthe Herfindahl-Hirschman index
(HHI: an index of the concentration ratio of the market, calculated as the
sum of the squares of the market shares of each business operator in a cer-
tain field of trade) after the business combination is 1,500 or less, @ if the
HHI after the business combination is between 1,500 and 2,500 and the in-
crement of HHI is 250 or less, or @ if the HHI after the business combina-
tion is greater than 2,500 and the increment of HHI is 150 or less, then it is
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normally considered that the effect of a horizontal business combination
may not be substantially to restrain competition in any particular field of
trade. These criteria are called the “Safe Harbor criteria.”

10 As a general rule, the percentages are stated in increments of 5%, such as
“approximately 30%” for 27.5% and above and 32.5% and below. Thus, the
total value is not necessarily 100. The same applies hereinafter.

3. Impact of the Action on competition
(1) Substantial restriction on competition through unilateral conduct
A. Positions of the Parties Group and competitors and the

conditions of competition in the market, etc.

With regard to 7 routes out of the 10 overlapping routes, (namely, Osaka-
Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-
Busan, and Fukuoka-Busan), @ the combined market share of the Parties
Group after the Action will be as high as approximately 50%-75% and the
Parties will be ranked first in terms of market share, with a large gap from
the second-ranked competitors and below; @ in particular, for the Seoul
routes (excluding Tokyo-Seoul), only the Parties Group operates FSCs, so
competition between FSCs will be completely lost after the Action (the com-
petitive closeness between FSCs is important as a competitive constraint and
because there is a definite difference between FSCs and LCCs in fares and ser-
vice levels, the competitive constraint from LCCs against FSCs is relatively
weak; thus, the disappearance of competition between FSCs has a large im-
pact on competition on these routes); (3) although some of the competitors
are planning to increase the number of flights, the market share situation be-
tween the Parties Group and the competitors will not change significantly be-
cause the Parties Group is also planning to increase flights; thus, the JFTC
finds that the competitive constraint from the competitors will be limited.

B. Entry

(a) Institutional barriers to entry

As stated in 1(1)C(a) above, Haneda Airport and Gimpo Airport are not
subject to the open skies policy, and airlines may not freely fly into and
out of these airports.

In addition, there are restrictions on arrival and departure slots for
many Japanese and South Korean airports associated with the overlap-
ping routes. Specifically, the Haneda, Narita, Kansai, Fukuoka, Gimpo, and
Incheon airports, which are designated as congestion level 3 airports,
and the New Chitose Airport, as a congestion level 2 airport, need to have
their slots adjusted when entering congested time slots, etc. For conges-
tion level 3 airports, as described in 1(1)C(b) above, the priority for New
entry is subordinate to that of Historic and Historic change.

However, the existence of slot adjustment may not be a barrier to entry
for congestion level 3 airports, as there have been several cases of entry
in the past.

(b) Practical barriers to entry
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For an airline to enter a particular new route, in addition to securing
slots, the airline must make arrangements such as securing aircraft, co-
ordinating flight crew and cabin crew, and selecting a contractor for
ground operation services at the origin and destination airports. While it
is difficult to make a generalized argument about the high or low barriers
to entry because of these arrangements as their difficulty level varies de-
pending on the circumstances of each operator seeking to enter the mar-
ket, these arrangements are at least not recognized as barriers to entry
that are generally restrictive to international air passenger carriers that
are already operating other routes.

(c) Degree of substitutability

In air passenger transportation, the demand of passengers is to arrive
at their destination within a reasonable time, and the differences be-
tween operators in this respect are small.

Regarding the difference between FSCs and LCCs, if the same type of
airline as an existing airline on the route in question enters the market
(e.g., the existing airline is an LCC and a new LCC enters the market), the
difference in fare and service level is relatively small, so substitution is
possible without problems.

However, given that there are certain differences in fares and service
levels between FSCs and LCCs as described in 1(1)B above, even if an LCC
enters the market, its substitutability with FSCs will be limited.

(d) Degree of potential for entry

Several LCCs have entered the Tokyo-Seoul route since 2019, the year
on which this review is based.

According to the results of a survey conducted by the JFTC on airlines,
for routes other than the Tokyo-Seoul route, assuming that demand re-
covers to the same level as before the COVID-19 pandemic and that the
Parties Group alone raises fares by about 5%-10%, no airlines specifi-
cally responded that they would consider entering the route within a cer-
tain period of time (roughly within two years) from the time of respond-
ing to the survey.

(e) Summary
Based on the above, the JFTC finds that there is competitive pressure
from entry for the Tokyo-Seoul route, where there has actually been mar-
ket entry since 2019, but not for the other routes, since there is no real-
istic possibility of market entry on those routes.

C. Competitive pressure from adjacent markets
Since all Japan-South Korea routes are short-haul flights, there is no evi-
dence of competitive pressure from transiting flights. In addition, there are
no other circumstances that suggest competitive pressure from adjacent
markets.

D. Competitive pressure from users

123



Case 9 Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

There is no evidence of competitive pressure from users in any of these
routes.

E. Management situation of the Parties Group

The Parties argued that Asiana Airlines’ business performance was deteri-
orating; that Asiana Airlines, as one of the Parties, could not find a noncom-
petitive buyer to replace Korean Air, given that its business performance was
further deteriorating owing to the spread of COVID-19; and that a flexible de-
cision should be made considering the risk of business failure of Asiana Air-
lines and the impact on consumer convenience and maintenance of interna-
tional exchange on Japan-South Korea routes. In the review of this case, the
JFTC determined that the said assertion by the Parties is not an explicit as-
sertion of facts, etc. falling under B.(a)*11 and (b)*12 of Part IV.2(8) above
(Financial Conditions of the Parties Group) of the Guidelines. Even if a claim
based on the relevant section of the Guidelines were made by the Parties, it
cannot be accepted for the following reasons:

*  After reviewing the financial data for Asiana Airlines (non-consoli-
dated) submitted by the Parties for the third quarter of 2022, the JFTC
found that the performance of the international passenger and cargo
divisions had improved significantly and it was unclear that Asiana
Airlines was likely to go bankrupt and exit the market in the near fu-
ture.

* There is possibility of the existence of a buyer to replace Korean Air
that is less competition-restrictive and It is not impossible that there
are buyers who would have a lesser impact on competition than the
Action.

11 When a party to the combination has recorded continuous and signifi-
cant ordinary losses or has excess debt or is unable to obtain finance for
working capital and it is obvious that the party would be highly likely to
go bankrupt and exit the market in the near future without the business
combination. Moreover, it is difficult to find any business operator that
can rescue the party with a combination that would have less impact on
competition than the business operator that is the other party to the com-
bination.

12 When the performance of a business department of a party to the com-
bination is extremely poor such as recording continuous and significant
losses and it is obvious that the party would be highly likely to exit the
market in the near future without the business combination. Moreover, it
is difficult to find any business operator that can rescue the business de-
partment with a combination that would have less impact on competition
than the business operator that is the other party to the combination.

F. Results of economic analysis

(a) Overview
With respect to the air passenger transportation business, the JFTC out-
sourced outside experts to conduct two economic analyses.*13 Specifi-
cally, it conducted (1) a price analysis (see (b)a) below; confirmation of
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the robustness*14 of the regression analysis results on the impact of the
number of operators in the market on fares submitted by the Parties
Group) and (2) an analysis of price increase incentives using GUPPI*15
(see (b)b) below; review of the presence or absence of a price increase
incentive after this Action by calculating GUPPI). As a result, the results
of the regression analysis submitted by the Parties Group, which stated
that “the number of operators in the market will not affect fares unless
the number of operators decreases from two to one,” were not robust,
and the analysis showed that there is a price increase incentive for at
least one of the Parties on 8 of the 10 competing routes.

The JFTC outsources economic analysis to outside experts as necessary,
such as when it is necessary to conduct advanced economic analysis in
light of the importance and complexity of a business combination case.
In this case, given the complexity of the aviation industry and other fac-
tors, the JFTC decided to outsource the economic analysis to an outside
expert; it engaged the services of UTokyo Economic Consulting Inc.
(UTEcon). In selecting the contractor, the JFTC concluded a negotiated
contract with UTEcon, which submitted the best proposal through a plan-
ning competition.

“Robustness” meaning that even if the assumptions are changed slightly,
the estimated results do not differ significantly.

Gross Upward Pricing Pressure Index (GUPPI) is an index used to eval-
uate whether and to what extent there is an incentive to raise prices
through business combinations, and generally, a GUPPI value exceeding
5% is considered to indicate an incentive to raise prices. The GUPPI,
which represents an incentive for Company A to raise its price due to the
business combination of Company A and Company B, is defined as “di-
version ratio from Company A to Company B x ((Company B’s price -
Company B’s marginal cost) / Company B’s price) x Company B’s price /
Company A’s price.” In the international air passenger transportation
business, the GUPPI value for the FSCs of one Party was calculated by
adding together the GUPPI for diversion from FSCs of one Party to FSCs
of the other party and the GUPPI for diversion from FSCs of one party to
the LCCs of the other party.

The “diversion ratio” in the GUPPI formula refers to the percentage of
the volume of demand for one good or service that is transferred from
the other good or service out of the volume of lost demand for the other
good or service because of a price increase of the other product or service.
It is an indicator used to evaluate the degree of competition among dif-
ferentiated firms or goods or services. In addition, “marginal cost” refers
to the cost required to provide one additional unit of goods or services.

(b) Details

a) Price analysis
First, the following three methods were used to confirm whether
the result of the economic analysis that “the number of operators in
the market will not affect fares unless the number of operators de-
creases from two to one”, obtained from the regression analysis*16
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using the fare data submitted to the JFTC by Parties Group and the
number of operators on each route, was robust. The results showed
that the economic analysis by the Parties Group was not robust.

16 Specifically, the results of a linear regression model estimating
the percentage of fare reduction when one more operator is added
in the market showed that an increase in the number of operators
does not have a significant effect on fares. A method called spline
regression analysis, involving estimation using dummy variables
(a dummy variable is a variable that is “1” if a condition is met and
“0” if itis not met) for each number of operators, showed that fares
would fall by about 6% if the number of operators in the market
increased from one to two, but there was no significant fall in fares
when the number of operators increased from two to three or
from three to four (the coefficients were positive and not statisti-
cally significant).

In conducting the economic analysis, the Parties Group out-
sourced the work to an economic consulting firm other than
UTEcon, which was commissioned by the JFTC.

a Analysis including excluded data

In the economic analysis by the Parties Group, routes with an av-
erage of less than 24 monthly flights and routes with 5 or more
competitors were excluded from the analysis data. Therefore, as a
first approach, the JFTC conducted an analysis including these fac-
tors and showed that the number of operators affects the FSC fares
of the Parties even when the number of operators present in the
market is other than reduced from two to one*17.

17 Specifically, the estimated results of the linear regression model
indicated that an increase of one enterprise would decrease fares
by about 2.6% (statistically significant at the 1% level). The esti-
mated results of the spline regression analysis also showed that
fares decreased significantly as the number of operators increased
from one to two, four to five, five to six, and six to seven. In addi-
tion, the coefficient showing the effect of increasing the number of
operators from two to three was a positive value (fares will in-
crease) and not statistically significant in the economic analysis
conducted by the Parties, whereas the estimated result in this
analysis was a negative value (fares will decrease) and not statis-
tically significant.

b Analysis incorporating which competitors are operating

a route

Although the economic analysis by the Parties Group assumed
that the presence of a competitor would have a similar impact on
the fares of the Parties regardless of which airline it was, the impact
on the fares of the Parties would vary depending on which specific
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airline the competitor was. Therefore, the second method of analy-
sis, which considered not the number of operators but whether or
not each competitor is operating on each route as a dummy varia-
ble, showed that the presence of one of the Parties significantly
lowered the FSC fares of the other Party and that the presence of
most of the other competitors does not affect the FSC fares of the
Parties.

¢ Analysis of the impact of one of the Parties on the FSC

fares of the other Party

The impact of the presence of one of the Parties on the FSC fares
of the other Party is expected to vary depending on the market
structure (the number of competing LCCs and competing FSCs).
Therefore, as a third method, the JFTC analyzed the impact of the
presence or absence of one of the Parties on the FSC fares of the
other Party based on the market structure*18. The results indi-
cated that Korean Air fares fell significantly with the presence of
Asiana Airlines in the market structure where neither a competing
LCC nor a competing FSC exists and also in the market structure
where only one competing LCC exists and no competing FSC exists.
With regard to Asiana Airlines fares, the JFTC found that under a
market structure with no competing FSCs, the fares significantly
declined because of the presence of Korean Air regardless of
whether there are 0, 1, 2, 3 or more competing LCCs (i.e., regardless
of the number of competing LCCs) *19(these results are also con-
sistent with the analysis in b), below).

18 Specifically, a dummy variable was created for each market
structure, and the effect of each market structure was obtained by
adding, with regard to the fares of one of the Parties, (1) the esti-
mated coefficient value of the dummy variable related to the pres-
ence or absence of the other Party and (2) the estimated coeffi-
cient value of the intersection term between the dummy variable
related to the presence or absence of the other Party and the
dummy variable for each market structure.

When determining the effect of each market structure, a linear
constraint test between the coefficients was performed (Wald test
was performed to calculate the test statistic following the F distri-
bution, and the statistical significance of the coefficients was con-
firmed by checking their p-values).

19 Regarding the market structure where other FSCs exist, there are
no observed values (there are no routes with that market struc-
ture), or even if there are observed values, there is no variation in
the presence of Korean Air, so it was not possible to estimate the
effect of the presence or absence of Korean Air on Asiana Airlines
fares.

b) Analysis of incentives to raise fares using GUPPI
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Purpose and method
Next, the GUPPI was calculated to estimate whether the Parties

have an incentive to raise prices on each of the competing routes
after the Action. The diversion ratio required to calculate the GUPPI
were calculated based on market share for each of the competing
routes*20. In addition, marginal costs were estimated by estimat-
ing the Parties’ cost functions using the four models in ¢ below (for
convenience, referred to as “Models (1) to (4)”), using data on
costs,*21 number of passengers, and fuel unit prices*22 submitted
by the Parties.

20

21

22

b

The diversion ratio based on market share is a method of calcu-
lating the diversion ratio as “diversion ratio from Company A to
Company B = market share of Company B / (1 - market share of
Company A). Since it is generally known that the calculation of di-
version ratio using market shares is based on relatively strong as-
sumptions, in this case, the JFTC decided to be very cautious and
use diversion ratio based on market shares and GUPPI based on
such diversion ratio. First, the direction of possible bias related to
the diversion between FSCs and LCCs as a result of the above as-
sumption was examined to confirm that the above assumption is
a modest one in the analysis of international passenger transpor-
tation business. The JFTC made the additional assumption that
20% of the diversion to external goods (i.e., the amount of demand
that shifts out of the market due to a price increase of one of the
Parties alone, such as by the cancellation of travel by the Parties’
users) occurs in the international passenger transportation busi-
ness; further, even if the GUPPI value exceeds 5%, the JFTC did not
immediately evaluate that there is an incentive to raise prices but
instead verified for each route whether the critical diversion ratio
to external goods at which the GUPPI value becomes 5% exceeds
20%. Based on this, the JFTC determined that there is an incentive
to raise prices only in cases when the critical diversion ratio ex-
ceeds 20%.

The start of the period under analysis varies depending on which
of the Parties is being examined, with the earliest being January
2013 and the latest being January 2018. In addition, since the ac-
counting standards of one of the constituents of the Parties Group
under analysis were changed in December 2019, the period cov-
ered by the analysis ended in November 2019.

The JFTC used the Singapore market transaction price index
(MOPS = Mean of Platts Singapore) for kerosene, which is used as
fuel for aircraft.

Costs used to estimate marginal costs
The “marginal cost” in the air passenger transportation business

is the additional cost of providing air passenger transportation ser-
vice for one passenger. In addition to the variable costs of passen-
ger transportation*23 that arise in proportion to the number of
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passengers, the elements that make up marginal costs include the
variable flight costs*24, aircraft costs*25, and fuel costs (hereinaf-
ter collectively referred to as “total variable flight costs”) that are
linked to the number of passengers to a certain extent.

Here, the JFTC estimated the marginal costs for each route of the
FSCs and LCCs of the Parties Group by adding up the variable pas-
senger transportation costs (the “average variable passenger trans-
portation costs”) estimated for each route in Table 12 and the in-
crease in the total variable flight costs that arise from increasing
the number of passengers by one (hereinafter referred to as “mar-
ginal total variable flight costs”).

23 In-flight meals, in-flight service fees, ground passenger fees,
passenger insurance, reservation agent fees, air facility charges,
credit card fees, etc.

24 Flight and accommodation allowances for flight crew and cabin
crew, aircraft maintenance, etc.

25 This includes depreciation and leasing costs, which initially ap-
pear similar to fixed costs, but with an additional variable aspect
because as the number of passengers increases, more aircraft or
larger aircraft will need to be deployed.

Table 12: Estimation methodology for average variable passenger transportation

costs and marginal total variable flight costs

Variable passenger transportation costs were ex-

Average variable
passenger transpor-
tation costs

pressed as a function with variables such as flight
distance (the “variable passenger transportation

cost function”), and the coefficient of this function
was estimated econometrically.

Marginal total varia-
ble flight costs

Total variable flight costs were expressed as a
function with variables such as passenger num-
bers, flight distance, and fuel unit price (the “total
variable flight cost function”), and the coefficient
of this function was estimated econometrically.

¢ Model used to estimate average variable passenger

transportation costs and marginal total variable flight costs
A summary of the models (1) through (4) used to estimate mar-
ginal costs, that is, average variable passenger transportation costs
and marginal total variable flight costs is shown in Table 13*26.

26 Details are as follows (subscript a indicates airline, I indi-
cates route, and t indicates year and month). First, the variable
passenger transportation cost functions for Models (1) and (3)

are as follows:
(Variable passenger transportation costS)

number of passengers ait
= Yo+ y1distance; + y,Asiana dummy(d.), + €4t
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The variable passenger transportation cost function for Model

(2) is as follows:
(Variable passenger transportation costs>

number of passengers
= y,distance; + y,Asiana d.,

+ Z ')/3]'City d” +Eait
J

The variable passenger transportation cost function for Model
(4) is as follows:

(Variable passenger transportation costS)

ait

number of passengers ait

= Z Y1) route d.;j + y;Asiana d.,+ €4t
J

In addition, the total variable flight cost function for Model @
is as follows:
(Variable flight costs + aircraft costs + fuel costs) g
= B, + Binumber of passengers,;: X distance;
+ Bonumber of passengersy;; X distance; X fuel unit price;
+ [z fuel unit price; + fyAsiana d.q+ €45

To these, city dummies were added for Model (2) and route
dummies for Model (3), respectively.

Furthermore, the total variable flight cost function for Model
(4) is as follows:

(Variable flight costs + aircraft costs + fuel costs) it

= By + Bynumber of passengers,;: X route d.;

+ Bonumber of passengersy;; X route d.; X fuel unit price;

+ Sz fuel unit price; + fyAsiana d.qi+ €45

The summary of these is as follows:

Marginal costg;;
=¥, + 71 distance; + y;Asiana d.,
+ Bidistance;+B,distance; X fuel unit price,
+ BiAsiana d.,

Each 7 represents an estimate of the coefficient of the varia-
ble passenger transportation cost function, and each £ repre-
sents an estimate of the coefficient of the total variable flight
cost function. In Model (2), 7, is replaced by X V3,city d.j,
and in Model (3),7; is replaced by Y.j Yajroute d.;j. In Model @),

yidistance;is replaced by ¥; y1,route d.;;.

Table 13: Summary of Models (1) to (4)

The model is specified using “number of passengers x
flight distance” as a quantitative variable but not using use

Model (@ dummy variables representing routes or cities as explana-
tory variables.
This model is based on Model (1) but controls for city-spe-

Model ) cific fixed effects.

Model 3 This model is based on Model (1) but controls for fixed ef-
fects by route rather than by city.

Model (&) This model is specified using “number of passengers” as

the quantitative variable and allowing its coefficient to
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\ vary from route to route. \

27

The JFTC statistically tested which of these models (1) through (4) was
superior; Model (3) emerged as the recommended model based on statis-
tical tests. *27

When the Akaike Information Criterion (AIC), a statistical indicator
used for model selection, was used to verify this, Model @ had the
smallest AIC value (the smaller the AIC value, the more predictive the
model is; in addition, the results of the F-test and J-test were not con-

tr

ary to the AIC results, which favored Model (3)).

d Results

28

Base on, the above, the JFTC calculated the GUPPI for each of the
10 competing routes (Tokyo-Seoul, Osaka-Seoul, Sapporo-Seoul,
Nagoya-Seoul, Fukuoka-Seoul, Okinawa-Seoul, Tokyo-Busan,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan). As a result, it
was possible to broadly classify the routes into four patterns: (i)
routes where an incentive to raise fares is recognized regardless of
the model adopted to estimate marginal costs (hereinafter simply
referred to as the “adopted model”); (ii) routes where an incentive
to raise fares is recognized when the recommended model (Model
(3)) based on statistical testing is adopted although the conclusion
differs depending on the adopted model; (iii) routes where an in-
centive to raise fares is not recognized when the recommended
model (Model (3)) based on statistical testing is adopted although
the conclusion differs depending on the adopted model; and (iv)
routes where an incentive to raise fares is not recognized regard-
less of the adopted model. Of these, (i) and (ii) were evaluated as
routes where there is an incentive to raise fares. The JFTC con-
cluded that for the seven routes other than Okinawa-Seoul, Sap-
poro-Busan, and Tokyo-Busan, at least one of the Parties has an in-
centive to raise fares.

The results of the above GUPPI analysis were based on market
share data as of 2019 and did not incorporate the facts of subse-
quent withdrawals by enterprises, etc. Therefore, the JFTC updated
the market share figures, which are the premise for the calculation,
based on the facts of withdrawals by enterprises, etc. that occurred
after 2019, and recalculated the GUPPI for each route. *28 The
above recalculation results in an incentive to raise fares for at least
one of the Parties for 8 of the 10 competing routes, excluding the
Okinawa-Seoul and Tokyo-Busan routes.

In recalculating the GUPPI, (1) the JFTC decided to use more ac-
curate aviation statistics data from the Korea Airports Corpora-
tion as the underlying market share data; (2) in addition to ana-
lyzing the price increase incentives of the Parties (FSCs), (3) for
routes where only LCCs belonging to the Parties Group competed
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with each other due to the withdrawal of the Parties (FSCs), the
price increase incentives for the LCCs were also analyzed by cal-
culating the GUPPI of the LCCs in question.

G. Summary

As stated in A-F above, for 7 of the 10 overlapping routes (namely, Osaka-
Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-
Busan, and Fukuoka-Busan), the following were recognized: (1) the com-
bined market share of the Parties Group after the Action will be high at ap-
proximately 50% to approximately 75%, ranking first in market share, and
the gap with the second-placed and lower competitors will become large; (2)
especially for the Seoul routes (excluding the Tokyo-Seoul route), the Parties
are the only FSCs, so competition between FSCs will be completely lost after
the Action; @ while some competitors plan to increase the number of flights,
the Parties Group also plans to increase the number of flights, so the market
share situation between the Parties Group and competitors will not change
significantly, and the competitive constraint from competitors will be lim-
ited; (4) there is no pressure from new entrants, adjacent markets, or users.
Furthermore, (5) the economic analysis showed that the Parties Group had
an incentive to raise prices after the Action.

Therefore, on the above seven routes (Osaka-Seoul, Sapporo-Seoul, Nagoya-
Seoul, Fukuoka-Seoul, Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan),
the Action could easily create a situation in which the Parties Group, on their
own, could freely influence prices, etc. to some extent, which would substan-
tially restrain competition.

With regard to the Tokyo-Seoul route, the economic analysis described in F
above showed that there will be upward pressure on prices after the Action,
but since competition between FSCs would remain after the Action and there
would be pressure from an increase of the number of flights by competitors
and new entries, unilateral conduct is not likely to substantially restrict com-
petition.

(2) Substantially restraining competition through coordinated conduct
Owing to the existence of multiple competitors even after the Action and the fact
that FSCs and LCCs have different business conditions and cost structures, mean-
ing that coordinated conduct is considered difficult, it was not found that there
would be substantial restraint on competition resulting from coordinated con-
duct between the Parties Group and competitors on any of the 10 competing
routes.

(3) Summary
The Action will substantially restrain competition on 7 of the 10 overlapping
routes (namely, Osaka-Seoul, Sapporo-Seoul, Nagoya-Seoul, Fukuoka-Seoul,
Osaka-Busan, Sapporo-Busan, and Fukuoka-Busan) through the unilateral con-
duct of the Parties Group.

4. Proposal of Remedy by Korean Air*29
Korean Air proffered the following ((1)-(5)) as Remedies:
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(1) The Parties shall transfer the slots held by one Party of the Parties Group
to a specific international passenger air transportation enterprise (here-
inafter referred to as the “Passenger Remedy Taker”) for the seven
routes in 3(3) above (however, prior to the transfer of the slots by the
Parties, the Passenger Remedy Taker will carry out the general IATA slot
application procedure, and the Parties will transfer the slots only if the
Passenger Remedy Taker is unable to obtain the slots through said appli-
cation procedure; the same shall apply to (2) below ). The Parties shall
contractually obligate the Passenger Remedy Taker to, among other
things, continue to operate nonstop service for the number of slots ac-
quired on the route to which the slots are transferred for a period of at
least three years from the time the slots are acquired. (Remedial measure
to achieve increased supply or entry of competitors.)

(2) If the number of slots to be transferred pursuant to (1) above is fewer than
the number of slots held by the relevant Party of the Parties Group, the
Parties Group shall accept requests from unspecified international air
passenger transportation enterprises to transfer slots for the shortfall (in
principle, 10 years from the date of execution of the Action; hereinafter,
this method is referred to as “Open Slot Commitment”). (Remedial meas-
ure to promote the expansion of supply or entry of competitors.)

(3) To supplement the competitiveness of international air passenger trans-
portation enterprises to which slots are transferred as a result of the re-
medial measures in (1) and (2) above, the Parties shall establish support
measures such as concluding lounge use agreements, ground handling
service agreements, etc., if desired by the said enterprises.

(4) The Parties Group shall continue to take necessary remedial measures to
maintain competition after the closing date of the Action until the time
when the expansion of supply or entry by Passenger Remedy Takers be-
comes a reality (i.e., (i) the start of the 2025 IATA Winter Timetable or
(ii) the time when a Passenger Remedy Taker to whom a slot is trans-
ferred starts selling tickets for passenger transportation services in the
slot to be transferred, or the time when the necessary procedures for the
slot transfer of the operation of the service start, whichever is earlier).

(5) The Parties shall appoint an independent third party as a monitoring trus-
tee (hereinafter referred to as the “Slot Transfer Monitoring Trustee”)
and have the Slot Transfer Monitoring Trustee continuously monitor the
implementation of measures (1) to (4) above and report regularly to the
JFTC.

In addition, Korean Air offered to make the following items a prerequisite for
the Action:

The Parties shall enter into an agreement with Passenger Remedy Tak-
ers for the slot transfer. If a Passenger Remedy Taker wishes to enter into
any of the various agreements described in (3) above, the Parties shall
also enter into such various agreements.

The Parties shall select a person responsible for the slot transfer based
on the remedial measures in (1) and (2) above within one week from the
Article 9 Notice Date and report the name of such person to the JFTC.
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The Parties shall formulate the details of the remedial measures neces-
sary to maintain competition based on the advice of the Slot Transfer
Monitoring Trustee and submit said details to the JFTC for its confirma-
tion within six months of the Article 9 Notice Date.

The Parties shall submit to the JFTC a draft trustee mandate with the
Slot Transfer Monitoring Trustee for confirmation within two weeks of
the Article 9 Notice Date and shall execute such trustee mandate with the
Slot Transfer Monitoring Trustee within one week of the date of such
confirmation.

The Parties shall receive (or have reasonable prospects of receiving) all
confirmations, etc. necessary to implement the remedies from other au-
thorities (including but not limited to the Korea Fair Trade Commission,
the Ministry of Land, Infrastructure and Transport, and the European
Commission) pertaining to the Action (this item is a matter common to
the international air cargo transportation business).

As described in 4(3), Part V below, there are several preconditions for the im-
plementation of the Action in the international air cargo transportation business,
and all of these conditions must be met in order for the Parties to implement the
Action.

29 The description of the Remedy in this Case relates to the facts as of the date
of the notice thata cease and desist order will not be issued (the date on which
the JFTC notified Korean Air that it would not issue a notice regarding the Ac-
tion [Notice of Hearing of Opinions Concerning the Cease and Desist Order]
under Article 50, Paragraph 1 of the Antimonopoly Act, pursuant to Article 9
of the Rules on Applications for Authorizations, Reports, and Notifications
Pursuant to Articles 9 to 16 of the Act on Prohibition of Private Monopoliza-
tion and Maintenance of Fair Trade [Fair Trade Commission Rules No. 1 of
1953]; hereinafter referred to as the “Article 9 Notice Date”) and does not, in
principle, include any changes that occurred after the Article 9 Notice Date or
any confirmation by the JFTC.

5. Assessment of the Remedy
(1) Review of the adequacy of the Remedy
A. Number of slots to be transferred, slot transferee, etc.

(a) Basic approach and results of review

A remedy, in principle, should be a structural one such as a business
divestment and should be able to restore the competition lost through
the business combination so that the Parties Group cannot freely influ-
ence prices, etc. to some extent. The most effective of such remedial
measures are those that create new independent competitors or
strengthen existing competitors so that they become effective competi-
tive constraints (Guidelines 7-1 and 2(1)). In light of this principle, the
basic remedy in the context of the passenger transportation business is
considered to be the transfer of “all slots owned by either of the Parties
of the Parties Group.” Furthermore, as described in 1(2) above in the
scope of services, given that there is a difference in the assessment of

134



Case 9 Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

competitive pressure between FSCs and LCCs, the most straightforward
remedy would be to transfer the slots owned by the Parties (FSCs) to
competing FSCs and the slots owned by the LCCs belonging to the Parties
Group (the “Parties Group LCCs”) to competing LCCs.

Although the Remedy described in 4 above may seem to partially devi-
ate from the most straightforward remedy described in the following
four points (from (b) to (e) below), it is possible to evaluate that the Rem-
edy is intended to create new independent competitors or to create ef-
fective competitive constraints so that the Parties Group after the Action
will not be able to freely influence prices, etc., and that the Remedy will
restore the competition in the international air passenger transportation
market that will be lost as a result of the Action*30.

30 If the Parties Group was to transfer slots internally after the Action to
increase or decrease the number of slots or/and the number of flights
held by the group’s FSCs (i.e., the Parties) (hereinafter referred to as “in-
ternal transfer”; for example, all slots of an LCC of the Parties Group on
the Osaka-Seoul route are internally transferred to the FSC within the
group, or conversely, all slots of an FSC within the group are internally
transferred to the LCC of the Parties Group), the effect of the remedial
measure in this case, which involves the slot transfer, may be diminished
depending on the specific content of the internal transfer. With respect
to such internal transfer, it is considered necessary to make an individ-
ual evaluation based on the market conditions at that time. Therefore,
in the event that the Parties intend to conduct internal transfer, the Par-
ties shall report the specific details of the planned internal transfer to
the JFTC and the Slot Transfer Monitoring Trustee in advance, and the
JFTC will determine whether to approve it on a case-by-case basis, based
on the advice of the Slot Transfer Monitoring Trustee.

(b) The Open-Slot Commitment is used on some routes

With respect to the routes for which the Open-Slot Commitment is to
be adopted as described in 4 (2) above, at the time at which the Action is
implemented, Passenger Remedy Takers have not been identified for “all”
of the slots owned by the Parties, and some slots will be offered under
the Open Slot Commitment (a remedial measure to expand supply or pro-
mote entry by competitors). Since some slots subject to the Open Slot
Commitment will continue to be used by the Parties Group as long as no
slot transfer appears, there is a discrepancy from the most straightfor-
ward remedy described in (a) above to that extent *31.

However, in cases where it is deemed impossible to take a business
transfer as a remedy owing to reasons such as a transferee of all or a part
of a business division of the Parties Group not being readily available, it
may be exceptionally determined that the problem of competition in a
particular field of trade can be solved by promoting imports and market
entry, etc. (Guidelines, Article 7-2(2) a.). In light of the following points,
the JFTC exceptionally determined that the Open Slot Commitment is ac-
ceptable as a remedial measure to promote entry.
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(1) Although the Parties approached several potential Passenger Rem-
edy Takers for the slot transfer, taking into account the competitive
situation such as existing competitors on each route and their mar-
ket shares, one of the Parties of the Parties Group was unable to
find a Passenger Remedy Taker who could take on “all” of the slots
held by one of the Parties Group in terms of some routes.

(2) Considering that the availability of slots at congested airports may
be a barrier to supply expansion and entry in the passenger busi-
ness, the Open Slot Commitment can be evaluated as a remedial
measure to remove such barriers.

(3) The Parties shall supplement the competitiveness of the transferees
by establishing supportive measures for the transferees under the
Open Slot Commitment, such as entering into various agreements
as described in 4 (3) above.

(4) The Parties have committed to properly design and implement the
specifics of the Open Slot Commitment, including factors such as
the scope of recipients and the timing and content of communica-
tions regarding the Open Slot Commitment.

In the Open Slot Commitment, since it is not known to which competitor
the slots will be transferred, there may be a discrepancy in that it is not
known whether the slots held by the Parties (FSCs) will be offered to the
competing FSCs and the slots held by the LCCs of the Parties Group will
be offered to competing LCCs, but this point is omitted here since it is
common to the considerations in (d) below.

(c) Only the slots owned by the Parties (FSCs) are transferred,

not those owned by the LCCs of the Parties Group

The “all slots owned by either of the Parties Group” to be transferred
could be considered to mean all slots owned by the FSCs and LCCs in one
Party of the Parties Group on routes operated by both FSCs and LCCs in
the same group (e.g, if Asiana Airlines Group'’s slots were to be trans-
ferred, all slots held by Asiana Airlines, Air Seoul Co., Ltd. [JCN
1700150079184], and Air Busan Co., Ltd. [JCN 2700150004629] would
be transferred), but the content of the Remedy proposed by Korean Air
includes a case in which only the slots owned by the Parties (FSC) will be
transferred, and the slots owned by the LCCs in the Parties Group will not
be transferred.

In this case, after confirming the existing competitors on the route af-
ter the Action, the JFTC found that there were already many competing
LCCs, and competition among LCCs was expected to be active even after
the Action, so it was concluded that transferring the slots held by LCCs of
the Parties Group was not necessarily needed, taking into account the in-
dividual circumstances of each route.

(d) Recipients of FSC/LCC slot transfers are not equivalent serv-

ices (there is a possibility that the transferee of the Parties’
[FSC] slots may be a competing LCC rather than a compete-
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ng FSC)

As stated in (a) above, the most straightforward remedy would be to
transfer the slots held by the FSCs to the competing FSCs and the slots
held by LCCs of the Parties Group to competing LCCs, but the Remedy
proposed by Korean Air includes cases where the slots held by the FSCs
could be transferred to LCCs instead of FSCs.

In this case, if there are reasonable circumstances such as the Parties’
inability to find a competing FSC transferee despite the Parties’ efforts to
search for one, the JFTC has determined that even if the transferee is an
LCC, this would be an effective constraint on the Parties Group after the
Action, and therefore, it is acceptable considering the following points:

(D) It is recognized that there is a certain degree of substitutability be-
tween FSCs and LCCs, that they compete in the same market, and
that the impact of differences in service levels, etc. is considered to
be relatively small, especially since Japan-South Korea routes are
short-haul flights. In addition, the Parties have agreed to support
transferee (e.g. Passenger Remedy Takers), for example, by con-
cluding a lounge use agreement, ground handling service agree-
ment, etc., and have also made provisions for measures to supple-
ment competitiveness in the event that a transfer recipient be-
comes an LCC.

(2) The competitive pressure of the competing LCCs as a whole on the
Parties Group is expected to be strengthened by the slot transfer of
one of the Parties Group (FSCs) to a competing LCC (although there
are differences in the evaluation of competitive pressure between
FSCs and LCCs, the competitive pressure of LCCs is considered to
be effective to a certain extent against FSCs).

(e) There is a possibility that the number of slots held by the

Parties Group may not be reduced

In the details of the Remedy proposed by Korean Air, as described in
4 (1) and (2)above, the slot transfer by the Parties is limited to cases
where the transferees (Passenger Remedy Taker) applies for slots under
the general IATA slot application procedures and is unable to obtain slots
under the said application procedures. Thus, in theory, the number of
slots held by a competitor (Passenger Remedy Taker) could theoretically
increase on any of the seven routes subject to the Remedy, but the num-
ber of slots held by the Parties Group might not be reduced. This situation
seems to be a deviation from the most straightforward remedy described
in (a) above.

However, if such a situation arises, on routes other than Sapporo-
Busan, considering the hypothetical market share based on the number
of slots and seats (estimated) in case the number of slots owned by the
Parties Group does not decrease and the number of slots of the competi-
tor increases, and the fact that the competitor (Passenger Remedy Taker)
that will enter the market or increase the number of slots as a result of
the slot transfer (including LCCs), the competitiveness of the competitor
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will be supplemented by the conclusion of the various contracts de-
scribed in 4 (3) above, the Remedy proposed by Korean Air can be eval-
uated as a remedial measure that creates a new independent competitor
or strengthens existing competitors so that they have an effective com-
petitive constraints and, therefore, are deemed acceptable.

On the other hand, on the Sapporo-Busan route, if the number of slots
held by the Parties Group had not decreased and the number of slots and
seats (estimated) of the competitors increased, it was considered that
even if the slot transfer (4(1)above) was implemented, it might still cause
competition concerns, considering the hypothetical market share based
on the number of slots and seats (estimated). Therefore, with respect to
the Sapporo-Busan route, in the event that the number of slots held by
the Parties Group does not decrease because of the general IATA slot ap-
plication procedure on the part of the competitor (Passenger Remedy
Taker), the Parties have proposed that the number of slots not decreased
(i.e., those that are no longer subject to transfer) be made available for
the Open Slot Commitment. With regard to the Sapporo-Busan route, the
JETC considered this additional proposal and determined that it would
be exceptionally acceptable.

For the seven routes subject to the Remedy, at least one of the airports
on either the South Korean or Japanese side is a congested airport that
requires slot coordinators to adjust slots, so it is unlikely that competi-
tors (Passenger Remedy Takers and transferees through the Open Slot
Commitment) will be able to obtain slots during convenient peak hours
through the general IATA slot application procedure (meaning that it is
unlikely that the number of slots for the Parties Group will be reduced at
all). Having said that, all of the seven routes was examined individually
as described above, and the necessary remedial measures were included
to ensure the adequate remedy is to be implemented.

B. Interim measures until the slot transfer becomes a reality

The Parties have committed to take “remedial measures necessary to main-
tain competition” even after the implementation of the Action until such time
as the supply by Passenger Remedy Takers expands or they attain entry, and
the time frame for the interim measures is considered reasonable.

The details of the “remedial measures necessary to maintain competition”
are to be formulated by the Parties based on the advice of the Slot Transfer
Monitoring Trustee and submitted to the JFTC within six months from the Ar-
ticle 9 Notice Date and approved by the JFTC by the date of execution of the
Action (the JFTC’s confirmation in this regard approval is a prerequisite for the
execution of the Action).

(2) Ensuring the implementation of the Remedy
The Parties shall appoint a Slot Transfer Monitoring Trustee and shall have the
Slot Transfer Monitoring Trustee monitor the implementation of the Remedy and
report periodically to the JFTC. In light of the following circumstances, monitor-
ing by an independent third party may be a sufficient measure to ensure imple-
mentation.
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First, the entity that will be the Slot Transfer Monitoring Trustee shall be con-
firmed to have no doubts about its eligibility from the standpoints of (1) track
record (confirming that it has experience as a monitoring trustee and knowledge
of the aviation industry), (2) capability (confirming the number of staff and their
career histories, and whether or not they can communicate with the JFTC in Jap-
anese), and (3) conflicts of interest and independence (confirming current or past
transaction history with the Parties Group, whether there are interlocking offic-
ers with the Parties Group, and whether a remuneration system is in place to en-
sure the independence of the monitoring trustee) and shall be entrusted upon
obtaining confirmation from the JFTC.

In addition, with respect to the details of mandates and authority to the Slot
Transfer Monitoring Trustee, a draft trustee mandate is to be submitted by the
Parties to the JFTC within two weeks from the Article 9 Notice Date and approved
by the JFTC by the date of the execution of the Action (obtaining the JFTC’s ap-
proval in this regard is a prerequisite for the execution of the Action).

Part V: International Air Cargo Transportation Business
1. Definition of particular field of trade, etc.
(1) Overview of international air cargo transportation business and co-
mmercial distribution

A. Overview

An “air cargo transportation business” refers to a business that transports
cargo using aircraft for a fee in response to the demand of others, and an “in-
ternational air cargo transportation business” refers to an air cargo transpor-
tation business conducted between a point in Japan and a point outside Japan
or between various points outside Japan (see Article 2, Paragraphs 18 and 19
of the Civil Aeronautics Act).

International air cargo transportation enterprises include airlines (FSCs
and LCCs) that operate international air passenger transportation businesses,
as well as transportation enterprises called integrators that collect cargo from
shippers and deliver it to destinations on a door-to-door basis (see Figure 2).

Further, among enterprises operating international passenger air transpor-
tation businesses, there are enterprises who own cargo aircraft (hereinafter
referred to as “freighters”) and enterprises who do not own freighters and
transport cargo only by loading it into the cargo compartment of passenger
aircraft called “bellies” (hereinafter referred to as “passenger belly”), and there
is a significant difference in the amount of cargo that can be loaded between
the former and the latter.

Furthermore, even for enterprises that use passenger belly transport, there
are differences in the amount and method of loading between relatively large
aircraft (hereinafter referred to as “wide-body passenger aircraft”) that carry
containers and pallets called Unit Load Devices (hereinafter referred to as
“ULDs"), which are also used by freighters, and small aircraft (hereinafter re-
ferred to as “narrow-body passenger aircraft”) that do not carry ULDs and can
only load small cargo packed in carton boxes in bulk.

Figure 1: Image of an air cargo container
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(Source: Korean Air website)

B. Commercial distribution

Airlines (carriers), including those of the Parties Group, enter into contracts
with air transport enterprises (hereinafter referred to as “forwarders”) re-
quested by shippers to transport air cargo from a specific airport to the desti-
nation airport. Forwarders enter into fixed-term contracts with airlines to ba-
sically secure a certain amount of cargo loading space (hereinafter referred to
as “space”) on aircraft in advance but may also enter into spot contracts to pur-
chase space each time sudden demand arises (see Figure 2).

Figure 2: Schematic diagram of air cargo transportation
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Carriers (airlines): Provide space and perform airport-to-airport transportation of cargo under a transportation
contract with a forwarder
Forwarders: Carry out a series of tasks required for cargo transportation on behalf of the shipper, such as

collection from the shipper, transportation to the airport, assembly of the cargo, preparation
of documents, customs clearance, and delivery to the consignee
Forwarders do not have their own air transportation means but procure space mainly from
airlines to transport cargo entrusted by shippers and consignees.

Integrators: Own aircraft and provide door-to-door transportation services to shippers and consignees by
integrating ground and air transportation

(2) Scope of services

A. Basic approach
The international air cargo transportation business involves transporting
cargo for a fee using aircraft between points in Japan and points outside Japan
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or between points outside Japan in response to demand from others. In the pre-
sent Case, the scope of services was defined as “international air cargo transpor-
tation services” provided by airlines, including the Parties Group, considering
the circumstances described below from B to E.

B. Substitutability among international air cargo transportation ent-

erprises

Forwarders are the users of international air cargo transportation services
provided by airlines, including the Parties Group, whereas shippers are usually
the users of international air cargo transportation services, from pickup to de-
livery, supplied by integrators. In questionnaires and interviews with forward-
ers, many forwarders responded that integrators are not substitutes for airlines
that mainly transport air cargo; thus, the demand-side substitutability between
international air cargo transportation services provided by integrators and in-
ternational air cargo transportation services provided by airlines is limited.

Therefore, the international air cargo transportation services provided by air-
lines, including those of the Parties Group, and the international air cargo trans-
portation services provided by integrators were defined as a different scope of
service.

C. Substitutability between cargo types

The types of cargo for air cargo transportation include normal cargo, called
“general cargo,” as well as “special cargo,” such as dangerous goods and long
cargo that must be transported by freighter rather than passenger belly. How-
ever, especially on routes from Japan to South Korea, airlines that own freighters
account for the majority of air cargo transportation capacity, so even if the scope
of services were defined as “special cargo” transportation only so that it ex-
cluded “general cargo” transportation, the competition situation would not
change significantly.

Therefore, at least in this case, there is little need to subdivide the scope of
services by the type of cargo.

D. Substitutability between aircraft types

Aircraft used for air cargo transportation include freighters, wide-body pas-
senger aircraft, and narrow-body passenger aircraft, the difference being that
the first two can carry ULDs, while the latter cannot carry ULDs and can only be
loaded in bulk. However, especially on routes from Japan to South Korea, airlines
that own freighters account for the majority of air cargo transportation capacity,
so even if the scope of services were defined as cargo transport by aircraft that
can accommodate ULDs so that it excluded cargo transport by narrow-body pas-
senger aircraft that cannot accommodate ULDs, the competition situation would
not change significantly.

Therefore, at least in this case, there is little need to subdivide the scope of
services by the type of aircraft.

E. Substitutability between transportation methods
Cargo transportation between Japan and South Korea includes international
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air cargo transportation services using aircraft as well as ocean cargo transpor-
tation using ships. There is also a method of ocean cargo transportation called
Ro-Ro transportation (short for Rolling-on, Rolling-off), in which the cargo is
loaded onto a truck in Japan, transported to South Korea by ship, and then trans-
ported to the destination on the truck without reloading after arriving in South
Korea.

There is a considerable difference in price and transit time between interna-
tional air cargo transportation services and ocean cargo transportation. Cargo
transportation users usually use both ocean cargo transportation and interna-
tional air cargo transportation services, choosing the less expensive ocean cargo
transportation services when the shipper allows the use of ocean cargo trans-
portation because of the time required or the type of cargo and using interna-
tional air cargo transportation services when the aforementioned method is not
allowed. Thus, demand-side substitutability between international air cargo
transportation services and ocean cargo transportation is not recognized.

Therefore, international air cargo transportation services and ocean freight
transportation (including Ro-Ro transportation) are defined as different scopes
of service.

(3) Geographic scope

Forwarders, who are the users of air cargo transportation between Japan and
South Korea, have established a nationwide domestic land transportation network.
Thus, forwarders can alternatively select all routes to/from Japan and South Korea,
rather than each route to/from a specific departure airport and arrival airport, as
in air passenger transportation, and select an airline that offers more favorable
conditions to the shipper in terms of lead time, fares, etc., without necessarily be-
ing bound by departure and arrival airports. In addition, international air cargo
transportation services are not anticipated to be used for round-trip flights, and
the main users are forwarders located in Japan for flights from Japan to South Ko-
rea and forwarders located in South Korea for flights from South Korea to Japan.

Therefore, with regard to the air cargo transportation business, in this case, the
geographic scope was defined not for individual routes but for the entirety of the
Japan-to-South Korea routes and the entirety of the South Korea-to-Japan routes.
In particular, the Japan-to-South Korea route was reviewed from the perspective
of the significant impact on Japanese users.

(4) Assumptions for consideration in the review of this case

In the international air cargo transportation business, the impact of COVID-19
has led to an increase in passenger flight cancellations and a decrease in passenger
belly cargo transportation, while the disruption of ocean cargo transportation has
led to an increase in cargo transportation by freighters. Therefore, the review of
this case will be conducted based on a market environment that excludes the im-
pact of COVID-19, and the market environment in 2019 (before the spread of
COVID-19) will be used as the premise for the review as a similar market environ-
ment. Changes in market conditions after that year (e.g.,, competitors’ operating
conditions), which are expected to continue even if the impact of COVID-19 is no
longer significant in the future, are to be separately considered.
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(5) Form of business combination
Since both Parties of the Parties Group provide international air cargo transpor-
tation services within the geographic scope defined in (3) above, this case consti-
tutes a horizontal business combination pertaining to international air cargo
transportation services on routes from Japan to South Korea.

2. Applicability of Safe-Harbor criteria
The market share (based on payload) of routes from Japan to South Korea in 2019
is as shown in Table 14. Since the HHI after the Action is approximately 5,100 and
the increase in HHI is approximately 2,200, it does not fall under the safe-harbor cri-
teria for horizontal business combinations.
Therefore, the JFTC examines in 3 below whether the Action leads to a substantial
restraint of competition.

Table 14: Market share of air cargo transportation from Japan to South Korea

(2019)

Rank Company Name Market Share
1 Korean Air Approx. 40%
2 Asiana Airlines Approx. 25%
3 Company HH Approx. 15%
4 Company II Approx. 10%
5 Company JJ Approx. 5%
6 Company KK 0%-5%
7 Company LL 0%-5%
- Others 0%-5%

Total 100%
Combined share/rank: Approx. 70%, 1st rank
HHI after the Action: Approx. 5,100
HHI increments: Approx. 2,200

3. Impact of this Action on competition
(1) Substantial restriction on competition through unilateral conduct
A. Positions of the Parties Group and competitors and the conditio-
ns of competition in the market, etc.

(a) Market share and rankings
The market share and ranking of the air cargo transportation business
on routes from Japan to South Korea in 2019 are as shown in Table 14.
After the Action, the Parties’ combined market share exceeded 60%, giv-
ing them a high position.

(b) Conditions of existing competition between the Parties, etc.
According to the results of the survey and interviews with forwarders,
Korean Air offers relatively high fares and is unwilling to sell space at a
reduced price, while Asiana Airlines tends to offer relatively low fares. In
addition, as will be discussed in detail in Section F below, the results of
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the economic analysis (user questionnaire and historical price measure-
ment analysis) show that Korean Air and Asiana Airlines are the closest
competitors. Since the Action will cause the loss of this close competition,
the effect on competition is significant.

(c) Competitors’ market share, excess capacity, and degree of

differentiation

As shown in Table 14, the combined market share of the Parties after
the Action is more than 60%, while the market share of the second and
lower ranked competitors is approximately 15% or less, indicating a
large disparity between the Parties and their competitors.

In addition, based on the following circumstances, considering the re-
sults of questionnaires and interviews with forwarders, the competitors
have a certain degree of excess capacity but are significantly differenti-
ated from the Parties Group in terms of whether they operate large
freighters and whether they operate flights to and from airports in west-
ern Japan. The competitors are considered to be at a competitive disad-
vantage in this regard, so it is recognized that the competitive constraints
from the competitors is limited.

e (ertain competitors may not be able to stably supply sufficient
space to forwarders, as they do not supply all of their space to for-
warders because of contractual relationships with certain enter-
prises.

e Some competitors transport air cargo by freighter, but some only
operate small aircraft with about half the payload of the freighters
operated by the Parties.

e Many of the competitors do not transport air cargo to and from air-
ports in Western Japan such as Kansai Airport and Kitakyushu Air-
port and are considered to be at a disadvantage in terms of compet-
itiveness to the Parties, who transport air cargo by freighter to and
from Kansai Airport and Kitakyushu Airport in addition to flights de-
parting from and arriving at Narita Airport.

e There are several LCC airlines that provide air cargo transportation
only by passenger belly on routes from Japan to South Korea, and
there are airlines that operate wide-body passenger aircraft and nar-
row-body passenger aircraft, but all of them are smaller in capacity
compared to freighters. In particular, narrow-body passenger air-
craft are not equipped with ULDs and can only handle bulk cargo,
which limits their carrying capacity and convenience compared to
freighter.

e On routes from Japan to South Korea, it is possible to transport air
cargo by chartering cargo aircraft, etc., known as charter flights, but
the use of charter flights is considered to be limited to cases where
there is a volume of cargo that can be chartered for the entire aircraft
or where there is a volume of cargo that cannot be handled by a nor-
mal regular contract. Thus, the use of charter flights by forwarders
is considered to be limited.
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B. Entry

Entry pressure is considered limited for the following reasons.

Since 2019, there have been several competitors who have entered Japan-
South Korea routes, but none of them have sufficient capacity, such as having
freighters with the same capacity as the Parties. In the questionnaire and inter-
views with forwarders, some expressed opinions of concern about whether a
new entrant would be able to operate a service stably and continuously, whether
it would be able to handle situations such as cargo damage or loss, and whether
it would be able to provide international cargo transportation services of the
same quality as the Parties; and others said that they would have to be cautious
about using a new entrants whose handling quality and operational stability are
unclear.

C. Competitive pressure from adjacent markets

As a result of questionnaire and interviews with forwarders as users, many
forwarders indicated that they did not use transit flights for routes from Japan
to South Korea; thus, no competitive pressure from transit flights was recog-
nized. Further, there are no circumstances that suggest competitive pressure
from adjacent markets such as integrators, ocean cargo transportation, etc.

D. Competitive pressure from users

As a result of questionnaires and interviews with forwarders as users, many
forwarders responded that it would be difficult to switch from the Parties to
competitors because, as described in A(c) above, competitors are significantly
differentiated from the Parties in terms of whether they operate large freighters
and whether they have flights to and from airports in western Japan, etc.; thus,
competitive pressure from users is limited.

E. Management situation of the Parties Group
As stated in 3(1)E, Part IV, above, there are no circumstances that fall under
B.(a) and (b) of Part IV.2(8) of the Guidelines in this case.

F. Results of economic analysis

(a) Overview

Four economic analyses were conducted with regard to the air cargo
transportation business, including (1) price analysis (see (b)a) below; a
review of whether the cargo fares of the Parties are mutually restrained
by regression analysis using the prices of the Parties and their competi-
tors); (2) analysis based on customer surveys (see (b)b) below; a review
of the closeness of competition between the Parties using the results of a
user survey on where respondents would switch if one of the Parties in-
creases its price); (3) simulation analysis (see (b)c) below; a review of
whether there is an incentive to raise prices after the Action through a
simulation analysis using the information from the user survey); and (4)
GUPPI analysis (see (b)d) below for a review of whether there is an in-
centive to raise prices after the Action using GUPPI calculations). These
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analyses resulted in the following findings: the Parties are in close com-
petition in terms of fares; it is unlikely that users will switch to competi-
tors in response to price increases by one of the Parties; and the Action
will create incentives for the Parties to raise prices (see (b) below for de-
tails of the four economic analyses).

(b) Details

a) Price analysis

In the price analysis, to analyze the relationship between the
fares of the Parties from a longer-term perspective and to verify
whether the Parties are acting as a mutual restraint on each other,
the JFTC conducted an econometric economic analysis based on
monthly data on the fares of the Parties from January 2017 to De-
cember 2021, which was obtained from the Parties and other
sources. In the analysis, the JFTC employed a model that takes into
account the costs of the Parties (average variable costs), fares of
competitors, share based on the supply capacity of the parties, real
GDP in South Korea, and impact of COVID-19 likely to affect the
fares of the Parties (simultaneous estimation of a fixed effects
model using route-specific panel data; simultaneous equation
model). After removing these effects and inherent differences by
route, the existence of close competition in fares among the Parties
was examined.

The results showed that Korean Air’s fares have a strong impact
on Asiana Airlines’ fares and that the impact of Korean Air’s fares is
relatively larger than the impact of competitors’ fares on Asiana
Airlines’ fares. Asiana Airlines’ fares were also found to have a sub-
stantial impact on Korean Air’s fares. These results suggest that the
fares act as a mutual restraint between the Parties.

The results did not change significantly even if the model was
modified by changing the fares of competitors, which is an exoge-
nous variable, to a variable one period (one month) earlier or by
not considering route-specific differences. This indicates that the
analysis results are robust.

b) Analysis based on user surveys

First, to determine whether the Parties are close competitors,
the JFTC conducted a user survey in which respondents were asked
which airline they would switch to if one of the Parties raised its
prices by 5%-10% (multiple responses allowed). The result
showed that the percentage of users who would choose the other
Party as an alternative was the highest, suggesting that the Parties
are in the closest competitors with each other.

Next, when asked about the demand volume that would be con-
sidered for switching in the above scenario (hereinafter referred to
as the “switched consigned volume”) and the allocation of that vol-
ume to the alternative, the percentage of users who answered “will
not switch” to the other Party and competitors was about 80%
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(based on the consignment weight ratio as of 2020; the same ap-
plies below). Meanwhile, only about 17% of users responded that
they “will partially switch” their demand to the other Party and
competitors (the remaining responses were “unclear as to how ex-
actly they would respond”). As a result, it was confirmed that if one
of the Parties were to raise its prices by 5%-10%, the amount of
demand from consumers switching to the other Party and compet-
itors would be limited.

Furthermore, to understand how much demand would be
switched to the other Party and competitors if one of the Parties
were to raise fares by 5%-10%, the ratio of the switched consigned
volume to the other Party and competitors by the survey respond-
ents was calculated based on the demand of the survey respond-
ents who answered “will not switch” and the demand that the sur-
vey respondents who answered “will partially switch” would main-
tain without switching, as well as the switched consigned volume
to the other Party and competitors by the survey respondents who
answered “will partially switch.” As a result, the percentage of such
switched consigned volume was approximately 5% when Korean
Air raised its prices by 5%-10% and approximately 8% when
Asiana Airlines raised its prices similarly. This result suggests that
the degree of impact on one party firm caused by consumers who
responded “partially switch” to switch a portion of their demand
volume to a competitor is limited.

c) Simulation analysis of incentives to raise prices due to

the Action

If one of the Parties were to raise prices on a standalone basis,
although the amount of sales per unit would increase by the price
increase, it may not necessarily result in an increase in final sales
due to a decrease in the demand as a result of the price increase.
However, if a part (or all) of the decrease in demand due to the price
increase of one of the Parties is converted to the other Party
through the Action, then the relevant Parties can also capture such
demand through the Action and the sales of the Parties after the
Action may ultimately increase after the price increase. Based on
this concept, a simple simulation analysis was conducted to verify
whether or not there is an incentive*32 for the Parties to raise
prices after the Action based on the data on switched consigned
volume and its allocation to switching destinations obtained from
the user questionnaire. The details are as follows.

First, for a 5%-10% price increase, the magnitude of one Party’s
standalone profit before the price increase*33 and profit after the
price increase*34 were compared in 1% increments (when the
price increase rates were 5%, 6%, 7%, 8%, 9%, and 10%) to evalu-
ate whether one of the Parties had an incentive to increase its
prices alone (standalone profit case).

Next, since it is considered that after the Action, an incentive for
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one of the Parties to raise prices would be created, taking into con-
sideration the profits converted to the other Party, the JFTC evalu-
ated the existence of an incentive to raise prices after the Action by
comparing, for a price increase of 5%-10%, the size of the profits
of one of the Parties before the price increase and the size of the
joint profits of the two Parties,*35 which are the sum of its own
profits after the price increase, and the profits converted to the
other Party, in the same manner in 1% increments to evaluate
whether there is an incentive to raise prices after the Action (joint
profit case). The JFTC then compared the standalone profit case
with the joint profit case to see whether the Action would create an
incentive for each of the Parties to raise prices.

As a result of the above analysis, the results for Korean Air
showed that, with respect to the standalone profit case, there is no
incentive for Korean Air to raise prices by more than 5% on a
standalone basis since the profit in the case of a price increase of
5% or more is less than Korean Air’s standalone profit before the
price increase. However, with respect to the joint profits case, since
the other Party’s profits are incorporated as its own profits through
the Action, the profits in the case of a price increase of 5% or more
exceeded Korean Air’s profits on a standalone basis before the price
increase. Thus, the result was that Korean Air would have an incen-
tive to raise prices due to the Action because profits would increase
if prices were raised after the Action rather than on a standalone
basis.

In the case of Asiana Airlines, with respect to the standalone
profit case, there is no incentive for Asiana to raise prices by more
than 5% on a standalone basis, since the profit in the case of a price
increase of 5% or more is less than Asiana’s standalone profit be-
fore the price increase. However, with respect to the joint profit
case, the profit in the case of a price increase of 7% or more ex-
ceeded the profit of Asiana Airlines on a standalone basis before the
price increase. Therefore, it was also found that the Action would
create an incentive to raise prices for Asiana Airlines, although not
as much as Korean Air.

An incentive to raise prices due to the Action is when the profits of
one of the Parties alone will decrease when it raises prices com-
pared to its profits before the price increase, while the profits of one
of the Parties after the Action will increase compared to its profits
before the price increase.

For the convenience of the simulation, the price preceding the
Action was set to 1. Furthermore, for the sake of convenience in the
calculation, it was assumed that the cost level did not change before
and after the Action, the unit cost (unit cost of fixed and variable
costs) was set to zero, and profits were assumed as equal to sales
(if it is assumed that the cost level did not change before and after
the Action, the simulation results will not be affected whether the
unit cost is at a constant level or zero).
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33 Actual values for the year 2019 were used.

34 Price of one of the Parties before the Action x (1 + rate of price
increase) x (demand volume before the Action — quantity switched
over to competitors after the price increase).

35 Price of one of the Parties before the Action x (1 + rate of price
increase) x (demand volume before the Action - quantity switched
over to competitors after the price increase) + price of the other
Party before the Action x quantity switched over to the other Party.

d) Analysis of incentives to raise fares using GUPPI

In calculating the GUPPI, *36 the JFTC used the average monthly
fares of the Parties from 2017 to 2021 and the average variable
costs obtained from the accounting data of the Parties as an approx-
imation of the marginal costs. *37 The JFTC also estimated the di-
version ratio*38 using market share data obtained from the Parties
and other sources.

The GUPPI from Korean Air to Asiana Airlines was calculated to
be in excess of 5%, resulting in a price increase incentive to Korean
Air as a result of the Action. Similarly, the GUPPI from Asiana Air-
lines to Korean Air was calculated to be in excess of 5%, indicating
that Asiana Airlines would have an incentive to raise prices as a re-
sult of the Action.

36 For more information on GUPPI, see footnote 15. To restate the
definition of GUPPI, the GUPPI which represents an incentive for
Company A to raise its price due to the business combination of
Company A and Company B is defined as “diversion ratio from
Company A to Company B x ((Company B’s price - Company B’s
marginal cost) / Company B’s price) x Company B’s price / Com-
pany A’s price.”

37 Assuming a linear cost function, marginal costs and average
variable costs are the same.

38 See footnote 20 for diversion ratio. To restate the definition of
diversion ratio based on market share, the diversion ratio from
Company A to Company B is “Company B’s market share / (1 -
Company A’s market share).”

G. Summary

As stated above, it was found that (1) the combined market share of the Parties
after the Action will exceed 60%, ranking first, and the gap with the second-
ranked and lower companies would be significant; (2) Asiana Airlines has a ten-
dency to offer lower prices than Korean Air, and the close competition between
the Parties will be lost post the Action, meaning that the Action will have a sig-
nificant negative impact on competition; (3) Although the competitors have a
certain degree of excess capacity, the Parties and competitors are differentiated
in terms of whether they operate large freighters and whether they operate
flights to and from airports in western Japan; (4) Many users have expressed
concerns about the ability of new entrants to respond to unforeseen circum-
stances (damage or loss of cargo, etc.) and stable and continuous operation,
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meaning that entry pressure is limited; (5) Competitive pressure from adjacent
markets such as integrators, ocean cargo transportation, and transit flights is
also limited; and @ Because the Parties and competitors are differentiated, it is
difficult for users to change their business partners, meaning that competitive
pressure from users is limited. In addition, (7) the economic analysis suggested
that the Parties exert a mutual restraining influence on each other and that the
Parties will have an incentive to raise their prices after the Action.

Therefore, in the air cargo transportation market for routes from Japan to
South Korea, it is considered that the Action could easily create a situation in
which the Parties Group alone is able to freely influence prices, etc. to some ex-
tent, which would substantially restrain competition.

(2) Substantial restraint of competition through coordinated conduct
In the international air cargo market from Japan to South Korea, it was not found
that the concerted actions of the Parties Group and competitors would substan-
tially restrain competition, considering that there would still be many competitors
after the Action and there is insufficient evidence to prove that information on
competitors’ trading conditions, such as prices and quantities, was easily available.

(3) Summary
The Action will substantially restrain competition in the international air cargo
transportation market from Japan to South Korea by the unilateral conduct of the
Parties Group.

4. Proposal of Remedy by Korean Air

In response to the concerns identified by the JFTC based on the Antimonopoly Act
with regard to the air cargo transportation market on routes from Japan to South
Korea, Korean Air proposed to divest Asiana Airlines’ air cargo transportation busi-
ness using freighters worldwide, including Japan, to a third party in its entirety, as
outlined below (hereinafter referred to as the “Freighter Business Divestment”; the
transferees is referred to as “Cargo Remedy Takers”). In addition, Korean Air pro-
posed to enter into a so-called Block Space Agreement (BSA: A party with whom a
BSA is concluded is referred to as a “BSA Remedy Taker”) under which a certain
amount of space provided by Korean Air would be provided to competitors and to
encourage price competition by providing space to BSA Remedy Takers at a certain
competitive price.

(1) Freighter business divestment
A. Scope of divested business

* The scope of the divested business includes all tangible assets such as
aircraft, labor, facilities, equipment, etc. in the air cargo transportation
business using freighters, as well as intangible assets such as contracts,
authorizations, licenses, and slots (including all slots for freighter flights
at Narita Airport and Kansai Airport) to enable effective business opera-
tions by a Cargo Remedy Taker (hereinafter referred to as the “Divested
Business”).

*  The air cargo transportation business using passenger belly (hereinaf-
ter referred to as “Belly Operation”) is not included in the scope of the
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divested business (meaning that Belly Operation will remain with the
Parties after the Action).

B. Covenants

¢  The Parties shall maintain or cause to be maintained the economic via-
bility, marketability, and competitiveness of the Divested Business in ac-
cordance with “fair business practices” until the divestment of the Di-
vested Business is implemented and shall minimize to the extent possible
the risk of loss of the potential competitiveness of the Divested Business.

*  Asiana Airlines shall maintain the entire scope of its cargo business, in-
cluding the Divested Business, separate from Korean Air from the effec-
tive date (the Article 9 Notice Date or the date agreed upon by the JFTC
and the Parties as the effective date of the Remedy with regard to the
cargo business*39; the same applies below) until the closing of the Action.
In addition, Korean Air shall appoint a Hold Separate Manager to operate
the Divested Business under the supervision of the monitoring trustee
(the monitoring trustee for the freighter business divestment is herein-
after referred to as the “divestment monitoring trustee”) immediately af-
ter the closing of the Action.

*  Korean Air shall take necessary measures to ensure that it does not ac-
quire confidential information regarding the Divested Business after the
Action is implemented.

39 Considering that a divestment of the freighter business is a remedy also
in the European Commission’s decision (see European Commission/Case
No. M.10149), the JFTC and Korean Air have agreed to set the effective
date as February 13, 2024, the date on which the European Commission
conditionally approved the Action.

C. Cargo Remedy Taker

¢ (Cargo Remedy Taker is required to meet the following requirements:

@ [t must be independent of, and not related to, the Parties Group.

@ It must have the financial resources, proven expertise, and incentive to
maintain and develop the Divested Business as a viable and active compet-
itor in competition with the Parties and other airlines.

(3) It must have an air operator certificate.

(4) The acquisition of the Divested Business by the Cargo Remedy Taker must
not carry the risk of giving rise to significant competitive concerns.

*  The Parties shall obtain the approval of the JFTC on the selection of the
Cargo Remedy Taker and the terms and conditions of the divestment of
the Divested Business prior to the closing of the Action. In addition, the
divestment of the Divested Business to the Cargo Remedy Taker shall be
implemented within six months of the closing of the Action.

D. Divestment monitoring trustee and Divestiture trustee
*  The Parties shall appoint an independent third party, the divestment
monitoring trustee, as an organization to monitor the status of compli-
ance with the freighter business divestment and shall have it monitor the
performance of the business divestment, monitor prevention of damage
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to the value of the Divested Business before the implementation of the
business divestment, and monitor separation of the business between
Korean Air and Asiana Airlines until the closing of the Action. After the
closing of the Action, the Parties shall have the divestment monitoring
trustee observe the status of implementation of the Remedy such as seg-
regation from the Parties any confidential information of the Divested
Business and shall also have it report regularly to the JFTC.

In the event that a Cargo Remedy Taker is not selected by the prescribed
deadline, an independent third party, the Divestiture Trustee, shall sell
the business on behalf of the Parties. The Parties shall have the Divesti-
ture Trustee report periodically to the JFTC on the progress of the busi-
ness divestment.

(2) Block Space Agreement (BSA)
A. Overview

The Parties shall provide BSA Remedy Takers with defined space for
cargo transportation on Korean Air aircraft at wholesale prices that the
BSA Remedy Takers can offer to users at competitive prices.

As support measures for BSA Remedy Takers, the Parties shall provide
BSA Remedy Takers with measures including ground handling support
and transport services by truck at airports in South Korea.

B. Target routes and quantities

BSA Remedy Takers may choose from among routes departing from
Narita Airport, Kansai Airport, and Kitakyushu Airport served by Korean
Air and arriving at Incheon Airport or other airports in South Korea.

If Korean Air suspends the operation of cargo aircraft on any of the
above routes for a period of one IATA season or more (referring to one
period during the summer schedule (late March to late October) or win-
ter schedule (late October to late March)), it shall notify the JFTC in ad-
vance of such suspension, together with specific reasons (profit margin,
utilization record of the BSA counterparty, etc.), through the monitoring
trustee (see E. below; the monitoring trustee for the BSA is hereinafter
referred to as the “BSA monitoring trustee”) who monitors the imple-
mentation status of the BSA and obtain the JFTC’s consent. However, for
routes departing from Kitakyushu Airport, it is sufficient to notify the
JFTC in advance of such suspension, and prior consent is not required
only in cases where the cargo transportation volume of the space that the
BSA Remedy Taker could have used at the airport is appropriately trans-
ferred to Kansai Airport, Narita Airport, and/or other airports in Japan,
and the BSA Remedy Taker agrees to such transfer.

The space that Korean Air will provide to BSA Remedy Takers via a BSA
shall be in such volumes as to create a competitor comparable to Asiana
Airlines.

C. BSA Remedy Taker

BSA Remedy Taker is required to meet the following requirements:

(1) It must be independent of, and not related to, the Parties Group.
(2) It must have the financial resources, proven expertise, and incentive to
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maintain and develop the air cargo transportation business as a viable
and active competitor in competition with the Parties and other airlines.
(3) It must have an air operator certificate.
(4) The conclusion of a BSA by the BSA Remedy Taker must not carry the
risk of giving rise to significant competitive concerns.

*  The Parties shall obtain the approval of the JFTC for the selection of BSA
Remedy Takers and the terms of the agreement before the execution of
the Action and shall enter into a BSA with BSA Remedy Taker and com-
mence operations (providing space by BSA) within six months of such
execution.

D. Agreement period

*  Theterm of a BSA shall be five years and shall be automatically renewed
on a yearly basis thereafter unless otherwise requested in writing by the
BSA Remedy Taker.

*  When the total term of the BSA reaches nine years, Korean Air may re-
quest the JFTC to approve the termination of the BSA, giving specific rea-
sons in light of the opinion of the BSA monitoring trustee, and if the JFTC
approves the request, or if the JFTC does not raise any objections from
the perspective of the Antimonopoly Act even after 120 days have passed
since the date of the request for approval, the BSA will automatically ter-
minate when the period of the BSA reaches 10 years. If the JFTC objects
and requests a certain remedy, Korean Air shall consult with the JFTC
regarding an alternative remedy to the BSA, and until such consultations
are completed, the existing BSA shall continue.

*  The Parties may terminate or reduce the volume of the BSA with prior
approval by the JFTC in the event of a material change in supply and de-
mand, even during the agreement period.

E. BSA monitoring trustee
The Parties shall appoint an independent third party, the BSA monitoring
trustee, to monitor the performance of the BSA and shall have the BSA monitor-
ing trustee monitor the performance of the BSA and report periodically to the
JFTC.

F. Ringfencing measures

To ensure that a coordinated effect does not arise between the Parties and a
BSA Remedy Taker in the implementation of the BSA, the Parties shall take ap-
propriate ring fencing measures, such as not sharing confidential information of
BSA Remedy Taker (customer name, quantity, price, etc.) obtained in the course
of consultations between the Parties and the BSA Remedy Taker on the price of
space offered, etc. The details of the ringfencing measures shall be approved in
advance by the JFTC.

(3) Prerequisites for the Action
Korean Air also offered to make the following items a prerequisite for the Action.
*  The business divestment monitoring trustee, an independent third party,
has been appointed by Korean Air with the approval of the JFTC as an or-
ganization to monitor compliance with remedial measures related to the

153



Case 9 Acquisition of stock in Asiana Airlines Inc. by Korean Air Lines Co., Ltd.

sale of the Divested Business in the cargo business.

*  The plan regarding the remedial measures to be taken prior to the execu-
tion of the Action in preparation for the company split and spin-off proce-
dures shall be delivered by Korean Air to the business divestment monitor-
ing trustee within six weeks of the effective date.

* Korean Air or the Divestiture Trustee has executed a binding purchase
agreement for the sale of the Divested Business, and the JFTC has approved
the buyer and terms of sale of the Divested Business in accordance with the
Remedy for the cargo business.

* A BSAsshall be concluded between Korean Air and BSA Remedy Takers.

*  The Parties shall submit to the JFTC a draft trustee mandate with the BSA
monitoring trustee within two weeks of the effective date for approval and
shall execute such trustee mandate with the monitoring trustee with re-
spect to the BSA within one week of the date of receipt of such approval.

*  The Parties shall receive (or have reasonable prospects of receiving) all
confirmations, etc. necessary to implement the remedies from other au-
thorities (including but not limited to the Korea Fair Trade Commission, the
Ministry of Land, Infrastructure and Transport, and the European Commis-
sion) pertaining to the Action (this is a matter common to the international
air passenger transportation business).

As described in 4, Part IV above, there are also several preconditions for the im-
plementation of the Action in the international air passenger transportation busi-
ness as well, and all of these conditions must be met in order for the Parties to
implement the Action.

5. Assessment of the Remedy
(1) General remarks

As stated in 5(1)A(a) in Part IV above, a remedy, in principle, should be a struc-
tural remedial measure such as a business divestment and should be able to re-
store the competition lost through the business combination so that the Parties
Group cannot freely influence prices, etc. to some extent. The most effective reme-
dial measures are those that create new independent competitors or strengthen
existing competitors so that they become effective competitive constraints.
(Guidelines 7-1 and 2(1)). In light of this basis, in the cargo business, the most
straightforward remedy in the Action is to divest whole of Asiana Airlines’ inter-
national air cargo transportation business to other enterprises.

Although it would be most desirable to include belly operations in the business
divestment, it is considered acceptable to take multiple measures in combination
rather than alone as long as that combination can restore the competition that
would be lost (Guidelines, Article 7-2). The Remedy in 4 above, by combining mul-
tiple remedial measures, creates an effective competitive constraints that prevents
the Parties Group from freely influencing prices, etc. to a certain extent after the
Action, and can be evaluated as restoring the competition in the international air
cargo transportation market that would be lost as a result of the Action.

As stated in 4(1)A above, belly operations are not included in the scope of Ko-
rean Air’s proposed divestment of the freighter business, and Asiana Airlines’ belly
operations will remain with the Parties Group after the Action. Passenger flights
are numerous on routes from Japan to South Korea, and belly operations account
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for a certain amount of total traffic on Asiana’s cargo business on routes from Japan
to South Korea. Therefore, it can be evaluated that it is appropriate to use a BSA as
aremedy in addition to the freighter business divestment because some additional
remedy is considered necessary to compensate for the exclusion of belly opera-
tions from the scope of the freighter business divestment.

(2) Divestment of the freighter business
The proposal for the freighter business divestment can be evaluated as appro-
priate, with no particular problems regarding the type of remedies (effectiveness
of the freighter business divestment itself as a remedy), transferee, timing of im-
plementation, etc., as described below.

A. Type
As stated in 4(1) above, the freighter business divestment is the most straight-
forward remedy in the Action, as it divests Asiana Airlines’ air cargo transporta-
tion business using freighters to a Cargo Remedy Taker and is, therefore,
deemed effective.

B. Transferee (Cargo Remedy Taker)

This divestment can be evaluated as appropriate because the transferee, the
Cargo Remedy Taker, will be selected before the execution of the Action, and the
transfer agreement will be concluded after obtaining approval from the JFTC,
including eligibility.

In addition, the Cargo Remedy Taker shall be considered to be an independent
and strong competitor in the air cargo transportation market for routes from
Japan to South Korea if it meets each of the requirements described in 4(1)C
above.

C. Timing of implementation
This divestment can be evaluated as appropriate in the view point of the im-
plementation timing, because, as stated in 4(1)C above, although the business
divestment will not take place before the closing of the Action, the deadline for
the divestment, within six months of the execution from the Action, is clearly
stipulated.

D. Interim measures until the implementation of the Remedy

As described in 4(1)C above, the business divestment is to be implemented
after the closing of the Action, so it is considered necessary to take interim
measures such as measures to prevent negative effects on competition and
measures to prevent damage to the value of the Divested Business, etc. until the
divestment.

This divestment can be evaluated as appropriate because, as stated in 4(1)B
above, the hold-separate between Asiana Airlines and Korean Air, including the
Divested Business until the execution of the Action (maintaining the independ-
ence of the businesses of both companies) is assured in the Remedy, and the
divestment monitoring trustee is to monitor such business separation and the
value of the Divested Business until the execution of the business divestment.

(3)Regarding the BSA
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The BSA proposed by the Parties can be evaluated as appropriate, with no par-
ticular problems regarding the type (effectiveness of the BSA itself as a remedy),
counterparty, timing of implementation, etc., as described below.

A. Type

While a structural remedy such as a business divestment is a desirable rem-
edy, in the event that demand is declining and it is not easy to find a buyer for all
or part of the business divisions of the Parties Group (e.g., manufacturing, sales,
and development divisions) and the product is mature and services such as re-
search and development and product improvements in response to consumer
demand are not very important, it may be deemed effective to set up a contrac-
tual right for a competitor to purchase a product at a price equivalent to the pro-
duction cost of the product (by entering into a long-term supply contract) as a
remedy (the so-called “establishment of a cost-based take-over right”; Guide-
lines, Article 7, Paragraph 2 (1)).

In principle, structural remedial measures such as business divestment
should also be taken with regard to belly operations. However, belly operations
are basically cargo transport services using passenger aircraft, with the premise
of passenger transport. As described in 4, Part IV above, with the Open-Slot
transfer in the Remedy for passenger business, some slots have been left open
because no specified transferee could be found. Given these circumstances, it is
thought to be difficult to find a recipient and to take structural remedial
measures such as business divestment with respect to the belly operation.

Furthermore, since the BSA is to provide space supplied by Korean Air at a
price that allows BSA Remedy Takers to offer it to users at competitive price, it
is similar in structure to “establishing a contractual right for a competitor at a
price equivalent to the production cost of the relevant goods” and can be evalu-
ated as a measure to create new independent competitors or to strengthen ex-
isting competitors so that they have competitive constraints. Therefore, the BSA
is deemed effective as a remedy.

B. Counterparty (BSA Remedy Taker)

This BSA can be evaluated as appropriate because the Parties are to obtain the
approval of the JFTC on the selection of BSA Remedy Takers and the terms of the
agreement before the execution of the Action and then enter into a BSA with BSA
Remedy Taker.

In addition, the BSA Remedy Taker shall be considered to be an independent
and strong competitor in the air cargo transportation market for routes from
Japan to South Korea if it meets each of the requirements described in 4(2)C
above.

C. Quantity of space provided through the BSA

As stated in 4(1)A above, Asiana Airlines’ belly operations are excluded from
the scope of the freight business divestment; therefore, even if the freight busi-
ness divestment is executed, Asiana Airlines’ belly operations will remain with
the Parties Group after the Action.

From the perspective of “restoring the competition lost after the Action,” it
would be appropriate for the BSA to provide BSA Remedy Taker with a quantity
of space equivalent to Asiana Airlines’ belly operations. The quantity of space
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provided by the BSA in this case is equivalent to the amount of transportation
by Asiana Airlines’ belly operations and can, therefore, be evaluated as appro-
priate from the viewpoint of quantitative comparison.

D. Timing of Implementation
As stated in 4(2)C above, the provision of space through the BSA from the Par-
ties to BSA Remedy Taker will not take place prior to the closing of the Action;
however, this BSA can be evaluated as appropriate because there are stipula-
tions that said provision will begin within six months of the closing of the Action.

E. Interim measures until the implementation of the Remedy

As stated in 4(2)C above, since the provision of space by the BSA to BSA Rem-
edy Takers from the Parties will begin after the closing of the Action, it is neces-
sary to take interim measures to ensure that no negative effect on competition
will occur in the meantime.

This BSA can be evaluated as appropriate in this regard too. Because, as stated
in 4(1)B above, the separation of the Asiana Airlines and Korean Air businesses
is assured in the Remedy as well as in the freighter business divestment, and the
monitoring trustee is to monitor the separation including the said business sep-
aration.

F. Ringfencing measures
As described in 4(2)F above, the Parties proposed the measures to block in-
formation sharing with BSA Remedy Taker, the details of which are subject to
prior approval by the JFTC, and these measures can be evaluated as appropriate
from the perspective of preventing a possible coordinated effect from arising
because of sharing of business information between the two parties.

(4) Ensuring the implementation of the Remedy
A. Monitoring trustee

The Parties shall appoint independent third-party monitoring trustees (the
divestment monitoring trustee and the BSA monitoring trustee) and shall have
such monitoring trustees monitor the implementation of the freighter business
divestment and the BSA and report periodically to the JFTC.

In light of the following circumstances, monitoring by an independent third
party may be a sufficient measure to ensure implementation.

*  The Parties shall submit to the JFTC a draft trustee mandates detailing
the delegation of duties and authority to the monitoring trustees within
two weeks of the effective date, and upon obtaining the approval of the
JFTC, shall enter into trustee mandates with the monitoring trustees
within one week of receipt of said approval.

* The entity that will be monitoring trustee shall be confirmed by the
JFTC to be eligible from the standpoints of (1) track record (confirming
that it has experience as a monitoring trustee and knowledge of the avi-
ation industry), (2) capability (confirming the number of staff and their
career histories and whether or not they can communicate with the JFTC
in Japanese), and (3) conflicts of interest and independence (confirming
current or past transaction history with the Parties Group, whether there
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are interlocking officers with the Parties Group, and whether a remuner-
ation system is in place to ensure the independence of the monitoring
trustee) and shall be selected upon obtaining confirmation from the JFTC.

B. Divestiture Trustee

In cases where a business divestment is included as part of a remedy package,
such remedy package may include the condition that an independent third party,
a divestiture trustee, may sell the business on behalf of the Parties if a transfer
agreement is not executed within a certain period of time in order to avoid a
situation where the business divestment is not implemented by the deadline
specified in the remedy.

In this case, as described in 4(1)D above, said condition is included in the con-
tents of the freighter business divestment, and if a Cargo Remedy Taker is not
selected within a certain period of time, the divestiture trustee may sell the Di-
vested Business on behalf of the Parties. Further, the JFTC will determine the
eligibility of such business divestiture trustee from the same perspective as de-
scribed in A. above, and the trustee will be appointed upon approval by the JFTC.
Therefore, it is considered that this could be a sufficient measure to ensure per-
formance.

Part VI: Conclusion
As aresult of the review, based on the premise that the Remedies proposed by the
Parties is implemented, the JFTC concluded that it could not establish the Action
would substantially restrain competition in a particular field of trade.
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Case 10 Absorption-type split of the headquarters business of the franchise chain
of Culture Convenience Club Co., Ltd. by MPD Co., Ltd.

Part I The Parties

MPD Co., Ltd. (JCN 4010001098525) (hereinafter referred to as "MPD") is a joint
venture of NIPPAN GROUP HOLDINGS, INC (JCN2010001033269) (hereinafter
referred to as "NIPPAN GROUP HD") and Culture Convenience Club Co., Ltd,
(JCN2120001077107) (hereinafter referred to as "CCC"). The company is engaged in
the wholesale business of supplying merchandise to the members of the franchise
chain called TSUTAYA chain (hereinafter referred to as the "FC"). In addition, CCC
mainly engage in the headquarters business of the FC (hereinafter referred to as the
"Subject Business").

In the following, the group of companies that have already formed a joint
relationship with NIPPAN GROUP HD, the ultimate parent company of MPD, is
referred to as the "NIPPAN Group."

PartIl Outline of the Case and applicable provisions

This case is about MPD's plan to succeed to the Subject Business operated by CCC
through an absorption-type company split (hereinafter referred to as the
"Transaction").

The applicable provision is Article 15-2 of the Antimonopoly Act.

There are multiple competitive or business relationships between the business
operated by the NIPPAN Group and the Subject Business. Among the results of the
examination of these relationships, the following is a detailed description of the
results of the examination of horizontal business combinations in the bookstore

business, which were considered to have a relatively large impact on competition.

Partlll Characteristics of the franchise system and the approach in the review
The NIPPAN Group operates a bookstore business, and some stores of the NIPPAN
Group are members of the FC. Since the Subject Business is the franchiser business
of the FC, the following arrangements, including the characteristics of the franchise
system, were made in order to identify how the impact of the Transaction on

competition should be examined.

1. Characteristics of the franchise system

In the franchise system, the franchiser grants the right to use a specific trademark

' MPD Co., Ltd. changed its name to "Culture Experience Co., Ltd" on October 1, 2023.
2 Stores of TSUTAYA chain are named " TSUTAYA " "TSUTAYA Book Store" or "Kusamura Books".
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or trade name to the franchisees, and controls, instructs, and supports the sales of
goods, provision of services, and other business and management of the members in
a uniform manner. In return, the members pay the franchiser money. In many cases,
the franchiser and franchisees conclude a so-called franchise agreement, and the
franchiser and franchisees conduct business under the agreement as if they were the
head office and branches of an ordinary corporation. However, the franchisees are
legally independent from the franchiser.

As described above, franchisees are independent operators from the franchisers.
However, in past reviews of business combinations, there are examples where the
JETC decided that a franchise chain which was formed of the franchisers and
franchisees competed through franchisees, based on the fact that the franchisers
required franchisees to comply with rules set forth in franchise agreements on the
ground that uniformity in services among stores is necessary to win consumer trust,
and in reality, most franchisees sold recommended products at prices recommended
by the franchisers.

2 .The approach considering the franchise system in this case
(1) Actual situation of competition in the FC

As to the FC, in the bookstore operated by the franchisees (hereinafter referred
to as the "Franchisees’ bookstore") the franchisees, under the franchise agreement,
shall purchase the recommended products presented by the franchiser from the
traders designated by the franchiser, or shall purchase the products independently
with the approval of the franchiser, and set the price and sell referring the prices
presented by the franchiser. The franchisees also receive guidance and assistance
from the franchiser regarding the opening of new stores, renovation of stores,
shelving allocation of the Franchisees’ bookstore.

Based on the above, it is considered that the FC competes with other bookstores

through the Franchisees’ bookstores.

(2) Policy of the review
A. Type of business combination
At a glance, the Transaction is not considered to be a horizontal business
combination of the bookstore business because the Subject Business is the
franchiser business of the FC and the bookstore business itself is not succeeded
from CCC to the NIPPAN Group by the Transaction.

% Refer 1 (1) and (2) of "GUIDELINES CONCERNING THE FRANCHISE SYSTEM UNDER THE
ANTIMONOPOLY ACT"(Japan Fair Trade Commission, April 24, 2002)

' Case 9: Management Integration of Family Mart Co., Ltd. and UNY Group Holdings, Inc., "Major Business
Combinations in Fiscal 2015," (Japan Fair Trade Commission, June 8, 2016)
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However, as described in (1) above, the FC is considered to be competing with
other bookstores through the Franchisees’ bookstores. After the Transaction,
the NIPPAN Group will be involved in the conduction of the Franchisees’
bookstores (the Franchisees’ bookstores, other than those belonging to the
NIPPAN Group, as indicated Figure 1(a)) and these of the NIPPAN Group ((b) in
Figure 1)) in addition to the bookstores which the NIPPAN Group has operated
and does not belong to the FC (hereinafter referred to as the “Non-Franchisees’
bookstore”) ((c) in Figure 1). For this reason, it is considered that NIPPAN Group
(MPD) will be the actual operator of the Franchisees’ bookstores, and
appropriate to conduct the review from the viewpoint of horizontal business
combinations in the bookstore business.

In reviewing horizontal business combinations in the bookstore industry, the
state of competition at each store is reviewed, considering that competition is
conducted at the store level.

Figure 1: Outline of the Transaction

NIPPAN Group

The Subject Business Absorption Target business
(the Franchiser business) -type split (the Franchiser business)

" X
I
Control : | Control '
Instruction | | InStII'UCtlon
Assistance ¥ % Assistance
-
Franchisees’ Franchisees’ Non-Franchisees’
bookstores(a) bookstores(b) bookstores(c)
J
N J

Note: The dotted black line represents the FC before the Transaction, and the bold
red line represents the FC after the Transaction.

B. Sorting out the targets of the review based on the product categories
handled by each store

The franchisees’ bookstore shall deal in not only books and magazines
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(hereinafter referred to as "publications") but also stationery goods, CD and
DVD to the public. As a circumstance peculiar to the FC, the Franchisees’
bookstores can select whether to join the FC or not for each product category
such as (1) publications, (2) stationery goods, and (3) CD / DVD. Therefore, there
are cases where a Franchisees’ bookstore belongs to one product category but
not to another product category. As a result, even among the Franchisees’
bookstores, there are cases where some are members and others are non-
members in certain product categories. Although there is no competitive
relationship in the product categories in which all of the Franchisees’ bookstores
belong to the FC, a certain level of competition has been conducted in the
product categories in which one of the Franchisees’ bookstores does not belong

to the FC or in which none of the Franchisees’ bookstore belongs to the FC.

C. Summary
Based on A and B above, the JFTC decided to conduct the review as follows,
considering the impact of the Transaction on competition caused by the

horizontal business combination in the bookstore business.
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Figure 2 :Image of Product Categories Subject to review in the Horizontal

Business Combination

The product categories in which
the Franchisees’ bookstore
belongs to the Franchise Chain

The product categories in which
the Franchisees’ bookstore dose not
belongs to the Franchise Chain
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the Review
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(3) CD and DVDs
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(a) Between the FC member bookstores other than the NIPPAN Group and
the non-FC member bookstores [between (a) and (c) in Figure 1]

As a result of the Transaction, the Franchisees’ bookstores which do not
belong to the NIPPAN Group((a) in Figure 1) are placed under the control of
the NIPPAN Group (MPD), the franchiser of the FC, in the product categories
in which the Franchisees’ bookstore belongs to the FC. As a result, there is a
possibility that competition will be lost between the Non-Franchisees’
bookstores under the NIPPAN Group ((c) in Figure 1) and the Franchisees’
bookstores outside NIPPAN Group ((a) in Figure 1) in the product categories
in which the Franchisees’ bookstores outside the NIPPAN Group have joined
the FC (for example, (1) publications and (3) CDs and DVDs handled by (a) and
(c) in Figure 2).
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Therefore, the review is conducted by focusing on the product categories in
which the Franchisees’ bookstores other than the NIPPAN Group join the FC
(for example, "(a) Subject of the Review" in Figure 2).

(b) Between the Franchisees’ bookstores of the NIPPAN Group and Non-
franchisees’ bookstore [between (b) and (c) in Figure 1]

As a result of the Transaction, the Franchisees’ bookstores of the NIPPAN
Group ((b) in Figure 1) are placed under the control of the NIPPAN Group
(MPD), the franchiser of the FC, in the product categories in which the
Franchisees’ bookstores join the FC. As a result, there is a possibility that
competition between the Non-Franchisees’ bookstores under the NIPPAN
Group ((c) in Figure 1) and the Franchisees’ bookstores of NIPPAN Group ((b)
in Figure 1) may be lost in the product categories in which the Franchisees’
bookstores of the NIPPAN Group have joined the FC (for example, (1)
publications handled by (b) and (c) in Figure 2).

Therefore, the review is made by focusing on the product categories in
which the Franchisees’ bookstores of the NIPPAN Group are members of the
FC (for example, "(b) Subject of the Review" in Figure 2).

(c) Between the Franchisees’ bookstores other than the NIPPAN Group and
the Franchisees’ bookstores of the NIPPAN Group [between (a) and (b) in
Figure 1]

As a result of the Transaction, the franchisees’ bookstores other than the
NIPPAN Group((a) in Figure 1) are placed under the control of the NIPPAN
Group (MPD), the franchiser of the FC, in the product categories in which the
bookstores belong to the FC (the product categories that are not included in
the FC are not controlled by the NIPPAN Group even after the Transaction.)
As a result, there is a possibility that competition will be lost between the
franchisees’ bookstores other than the NIPPAN Group ((a) in Figure 1) and
the Franchisees’ bookstores of the NIPPAN Group ((b) in Figure 1) in the
product categories in which the Franchisees’ bookstores other than the
NIPPAN Group ((a) in Figure 1) are members of the FC and the Franchisees’
bookstores of the NIPPAN Group ((b) in Figure 1) are not members of the FC
(for example, (3) CD / DVD handled by (a) and (b) in Figure 2).

Therefore, the review is conducted by focusing on the product categories in
which the Franchisees’ bookstores other than the NIPPAN Group are
members of the FC and the Franchisees’ bookstores of the NIPPAN Group are

not members of the FC (for example, "(c) Subject of the Review" in Figure. 2).
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PartlV Particular field of trade
1. Service scope
(1) Substitutability of Publication Formats and Sales by Business Category

Bookstores under consideration in this case sell paper publications. Besides
bookstores, the main business category for selling paper publications to
consumers is the Internet mail order business, which sells through the Internet
websites.

In recent years, the use of electronic media for reading publications (hereinafter
referred to as "electronic publications") by using a terminal such as a tablet has
become increasingly common. The e-publication distribution business, which
distributes e-books, has been increasing its sales Volume.

Accordingly, the following discussion examines the substitutability of these.

A. Substitutability of demand
From the viewpoint of consumers of publications, there are the following
differences due to the difference in the medium between paper publications and
electronic publications, and the difference in the method of providing
publications between bookstores, and Internet mail order businesses and

electronic publication distribution businesses.

Electronic
Internet o
_ publication
Bookstore Mail order o
distribution
(Paper (Paper i
o o (Electronic
Publications) Publications) o
Publications)
Physical There are no physical constraints like

Assortment | constraints such bookstores, so there is a wide variety of
as store floor items.

space and layout
affect the
assortment
(quantity and
type).

Searchability | Even if you can The keyword search function allows

° According to the "Report on the Results of FY2022 E-Commerce Market Survey" (August 2023, Ministry
of Economy, Trade and Industry, Commerce and Information Policy Bureau, Information Economy
Division), the market size of "electronic publishing (electronic books and magazines)" is on the increase
(from 127.6 billion yen (2014) to 625.3 billion yen (2022)), but most of the increase is comic books (books).
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Electronic

Internet o

_ publication

Bookstore Mail order o
distribution

(Paper (Paper i
o o (Electronic
Publications) Publications) o
Publications)

Disadvantages | Since it is heavy and bulky, the burden | If the electronic

due to the of storage and carrying increases as publication
nature of the | the number of publications increases. | distributor ends
medium the distribution

service, it may not
be able to be

viewed.

Based on the above, it is considered that consumers use bookstores, Internet
mail order, and electronic publication distribution according to their purposes
to a certain extent. Accordingly, the substitutability of demand among
bookstores, Internet mail order businesses and electronic publication

distribution businesses is limited.

B. Substitutability of supply

Next, the existence of substitutability of supply is examined from the
viewpoint of business operators engaged in bookstores, Internet mail order
businesses, and electronic publication distribution businesses.

The main requirements for running an Internet mail order business and an
electronic book distribution business are the establishment of a system of
transaction sites and the development of a maintenance management system.
On the other hand, the main requirements for running a bookstore business are
securing sufficient land, store facilities, and employees for stocking shelves and
serving customers. Accordingly, the facilities and know-how required by the
Internet mail order business and the electronic book distribution business are
significantly different from those of the bookstore business, and it is not easy to
switch between them. Therefore, the substitutability of supply between the
Internet mail order business and the electronic book distribution business, and
the bookstore business is limited.

In addition, although both Internet mail order businesses and electronic
publication distribution businesses supply publications to consumers via the
Internet, the media of the supplied publications are different, and the

construction of the system of the transaction site and the sales know-how are
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different, and it is considered that it is not easy to switch between them.

Accordingly, the substitutability of supply between them is limited.

C. Summary
From the above, the bookstores, the Internet mail order businesses, and the
electronic publication distribution businesses constitute different service
scopes.

(2) Handling of products other than paper publications in bookstores
Some bookstores sell stationery goods, CDs and DVDs, but the main products
sold are paper publications, and it is considered that bookstores handle these
stationery goods as the second most important products after paper publicationsﬂ.

(3) Summary
Based on the above, the service scope in this case was defined as "bookstores
that mainly sell paper publications."
The competitive situation by product category was separately considered in the
examination of the impact of the Transaction on competition in Part V below,
according to the policy stated in 2. (2) C. of Part I above.

2. Geographical scope
Competition among bookstores is considered to be conducted on a store-by-store
basis. In light of the location of bookstores, where cars and bicycles are the main
means of transportation, and the trading area actually set by the stores to be
examined in this case, the geographical area of the bookstores was defined as "a
radius of 3 km from the store."

PartV Effect of the Transaction on Competition

As the NIPPAN Group operates a bookstore business and, as mentioned in 2. (2) A.
of Part Il above, it can be considered that the NIPPAN Group will substantially
operate the Franchisees’ bookstore by succeeding to the Subject Business, the

Transaction meets a horizontal business combination in the bookstore business.

1. Status of competitors

Within the geographical area defined in 2 of Part IV above, the area where any of

6 Bookstores, Internet mail order businesses, rental services, subscription services for music and video
contents, and the like in the case of CD / DVD constitute different service scopes, as in the case of the
relationship between bookstores, Internet mail order businesses, and electronic publication distribution
businesses in the publications.

168



Case 10 Absorption-type split of the headquarters business of the franchise chain of Culture Con

venience Club Co., Ltd. by MPD Co., Ltd.

the Franchisees’ Bookstores other than the NIPPAN Group, the Franchisees’
Bookstores of the NIPPAN Group, or the Non-Franchisees’ bookstores coexist and
where there is competition in the product category is 48 areas (hereinafter referred
to as the "Competing Areas").

After the Transaction, except for four of the Competing Areas, there are at least one
bookstore of a competitor that handles a competing product category within the
geographical area, and consumers can use the bookstore located within the
Competing Area.

Therefore, the restraining power from competing bookstores is recognized.

2. Conventional competition among stores in the four regions
As to the four regions where there are no bookstores of competitors that handle
competing product categories (hereinafter referred to as the "Four Regions"), three
of the regions have competition in the paper publication category, and one in the CD
/ DVD category.

3. Competitive pressure from adjacent markets
(1) Competitive pressure from business that sell paper publications like
bookstores
There are areas, including the Four Regions, where the restraining power from
competing bookstores is not sufficient.
However, the percentage of sales of paper publications and CDs / DVDs that are
sold by Internet mail order is increasing. Internet mail order is considered to have
a certain presence as an option for purchasing paper publications at places other
than bookstores. In addition, among paper publications, magazines in particular
are purchased at general supermarkets, convenience stores, etc. This suggests that
consumers are purchasing paper publications through Internet mail order services
and other stores instead of bookstores.
Therefore, a certain amount of competitive pressure from Internet mail order
businesses and other stores, which are businesses that sell paper publications like

bookstores, can be recognized.

(2) Competitive pressure from businesses that offer electronic publications
It can be seen that consumers use sales of paper publications at bookstores or

distribution of electronic publications, sales of CDs and DVDs at bookstores or

! According to the "Report on Market Research on Electronic Commerce in 2022," the ratio of Internet
shopping (EC ratio) of "books, video and music software (excluding online contents)" in 2022 was 52.2%
(according to the same survey in 2018, the EC ratio in 2018 was 30.8%). Although the growth rate of books
alone is unknown, the ratio of Internet mail order sales of books, CDs, and DVDs is increasing.
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rental services of CDs and DVDs, and distribution services of music or video
contents, depending on the purpose and price.

However, although there are differences in media and whether they are owned
or not, there are no differences in the information that consumers can obtain.
Therefore, it is considered that the existence of each can be a certain choice for
consumers.

Therefore, there is a certain amount of competitive pressure from adjacent
markets such as electronic publication distributors, CD / DVD rental service

providers, and distributors of music and video contents.

(3) Competitive pressure from geographically adjacent markets

Consumers buy publications less frequently than food items they buy every day.
Moreover, products that match their tastes and hobbies or products that includes
specialized content are not always available at bookstores within 3 km of their
homes. Therefore, it is considered that consumers often use bookstores located in
areas where they usually do not go shopping.

There are some bookstores that do not belong to the NIPPAN Group and are not
Franchisees’ bookstores in the area adjacent to the Competing Area. In such cases,

a certain amount of competitive pressure from the bookstores is recognized.

4. Summary
Based on the above, it is not found that the unilateral conduct of the NIPPAN Group
or the coordinated conduct of the NIPPAN Group and competitors would
substantially restrain competition in the field of trade related to the bookstore

business.

PartVI Conclusion
The JFTC concluded that the Transaction would not substantially restrain

competition in a particular field of trade.
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