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(Recommendation of the Council on Merger Review)
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THE COUNCIL,

HAVING REGARD to Article 5 b) of the Convention on the
Organisation for Economic Co-operation and Development of 14th
December 1960;

HAVING REGARD to the Council’'s Recommendation concerning
Co-operation between Member Countries on Anticompetitive
Practices Affecting International Trade [C(95)130/FINAL], which
recommended that, when permitted by their laws and interests,
Member countries should co-ordinate competition investigations of
mutual concern and should comply with each other’s requests to
share information;

HAVING REGARD to the suggestions in the study of transnational
mergers and merger procedures prepared for the Committee on
Competition Law and Policy [Merger Cases in the Real World, A
Study of Merger Control Cases (OECD 1994)] and to the
Committee's work related to merger review procedures, including
the Report on Notification of
[DAFFE/CLP(99)2/FINAL]J;

Transnational Mergers
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RECOGNISING that the continued growth in internationalisation of
business activities, and the increasing number of jurisdictions which
have adopted merger laws, correspondingly increase the number of
mergers that are subject to review under merger laws in more than
one jurisdiction;

RECOGNISING that reviews of transnational mergers can impose
substantial cost on competitionauthorities and merging parties, and
that it is important to address these costs without limiting the
effectiveness of national merger laws;

RECOGNISING that and coordination
competition authorities with respect to mergers of common concern

cooperation among
can enhance the efficiency and effectiveness of the review process,
help achieve consistent, or at least non-conflicting, outcomes, and
reduce transaction costs;

RECOGNISING the benefits that can result from the ability of
competition authorities to share confidential information with foreign
competition authorities with respect to mergers of common concern,
and considering that most competition authorities may not be
authorised by law or international agreement to share confidential
information with foreign competition authorities in merger review
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proceedings, and
therefore may do so only if the parties voluntarily waive their
confidentiality rights;

RECOGNISING that confidential information must be protected
against improper disclosure or use if competition authorities share
such information;

RECOGNISING the important work by other entities in the area of
merger notification and procedures, in particular that of the

International Competition Network;

RECOGNISING that Member countries are sovereign with respect
to the application of their own laws to mergers;

|. RECOMMENDS as follows to Governments of Member countries:

A. Notification and Review Procedures

1. Merger review should be effective, efficient, and timely.

1. Member countries should ensure that the review process
enables competition authorities to
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obtain sufficient information to assess the competitive effects of a
merger.

2. Member countries should, without limiting the effectiveness of
merger review, seek to ensure that their merger laws avoid imposing
unnecessary costs and burdens on merging parties and third
parties. In this respect, Member countries should in particular:

1. assert jurisdiction only over those mergers that have an
appropriate nexus with their jurisdiction;

2. use clear and objective criteria to determine whether and
when a merger must be notified or, in countries without
mandatory notification requirements, whether and when a merger

will qualify for review;

3. set reasonable information requirements consistent with

effective merger review;

4. provide procedures that seek to ensure that mergers that do
not raise material competitive concerns are subject to expedited
review and clearance; and




CEN

R

2.

4.

5, HERHUITHL, DRMIDEHRDEEICDOVTE
B (2 §5LiL, FEGTOLERZRENELEE
T5BPIZERET SHICHE->THOAENLEENE
HEEEZ5NETHD.

3. HEMEEENL, SCEMTHENTBAEOREAIZE

WTiThh, RENGEINDEINETHD.

MBEEE, CEREEEEIOLXICET HRA B,
BT RUFH (EFRESISHT 2RBOBRIT, BIEX(Z
TEERZRTOHITHE>TOAXLGEFHDOREICEL
RWERLEBHBAZITICEEET) A EBAT, 248
[CAFARTHDILZHERIANETHD.

TEESEIL YBERHICH LFHROLE (BB,
EEBEICIVELIERGHFLOBRICOLTOIFE
METAMDOBEREICHIME, COLI BB LIGE
TE5TRLEHRE RULEEESDEEEICRIFREMICK
HOBMITREICOVTHEER L TR OEEMEIZKS
BEZRODENEZET,) Z2HETRETHL, TFK
HITREICRIFEEEL, AEMNGHMRNICETIRE
THb,

LERHE, BEDBRETEL 2 EXGTEMRIEERERR

5. provide, without compromising effective and timely review,
merging parties with a reasonable degree of flexibility in
determining when they can notify a proposed merger.

3. The review of mergers should be conducted, and decisions
should be made, within a reasonable and determinable time frame.

2. Member countries should ensure that the rules, policies, practices
and procedures involved in the merger review process are
transparent and publicly available, including by publishing reasoned
explanations for decisions to challenge, block or formally condition
the clearance of a merger.

3. Merger laws should ensure procedural fairness for merging
parties, including the opportunity for merging parties to obtain
sufficient and timely information about material competitive
concerns raised by a merger, a meaningful opportunity to respond
to such concerns, and the right to seek review by a separate
adjudicative body of final adverse enforcement decisions on the
legality of a merger. Such review of adverse enforcement decisions

should be completed within reasonable time periods.

4. Merging parties should be given the opportunity to consult with
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competition authorities at key stages of the investigation with
respect to any significant legal or practical issues that may arise
during the course of the investigation.

5. Third parties with a legitimate interest in the merger under review,
as recognised under the reviewing country’s merger laws, should
have an opportunity to express their views during the merger review
process.

6. Merger laws should treat foreign firms no less favourably than
domestic firms in like circumstances.

7. The merger review process should provide for the protection of
business secrets and other

information treated as confidential under the laws of the reviewing
jurisdiction that competition

authorities obtain from any source and at any stage of the review
process.

B. Coordination and Cooperation
1. Member countries should, without compromising effective

enforcement of domestic laws, seek to cooperate and to coordinate
their reviews of transnational mergers in appropriate cases. When
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applying their merger laws, they should aim at the resolution of
domestic competitive concerns arising from the particular merger
under review and should endeavour to avoid inconsistencies with
remedies sought in other reviewing jurisdictions.

2. Member countries are encouraged to facilitate -effective
cooperation and coordination of merger reviews, and to consider
actions, including national legislation as well as bilateral and
multilateral agreements or other instruments, by which they can

eliminate or reduce impediments to cooperation and coordination.

3. Member countries should encourage merging parties to facilitate
coordination among competition authorities, in particular with
respect to the timing of notifications and provision of voluntary
waivers of confidentiality rights, without drawing any negative

inferences from a party’s decision not to do so.

4. Member countries should establish safeguards concerning the

treatment of confidential information obtained from another

competition authority.

C. Resources and Powers of Competition Authorities

Member countries should ensure that competition authorities have
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sufficient powers to conduct efficient and effective merger review,
and to effectively cooperate and coordinate with other competition
authorities in the review of transnational mergers. They should be
cognisant that competition authorities need sufficient resources to
fulfil these tasks.

D. Periodic Review

Member countries should review their merger laws and practices on
a regular basis to seek improvement and convergence towards
recognised best practices.

E. Definitions

For purposes of this Recommendation:

“Competition authority” means a government authority or agency
charged in general with the review of mergers under the merger
laws of a Member country. “Competition authority” does not include
a government authority that is responsible for the review of mergers
only in a specific industry sector.

"Merger" means a merger, acquisition, joint venture, or any other
form of business amalgamation, combination or transaction that
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falls within the scope and definitions of the competition laws of a
Member country governing business concentrations or
combinations.

“Merger laws” means the competition laws of a Member country
applied by competition authorities in the review of mergers, and the
procedural rules governing such reviews.

"Transnational merger" means a merger that is subject to review
under the merger laws of more than one jurisdiction.

II. INSTRUCTS the Competition Committee:

1. to explore further means to enhance the effectiveness of merger
review, reduce the costs of reviewing transnational mergers, and
strengthen coordination and cooperation among agencies, including
by coordinating with other international organisations addressing
these issues;

2. to periodically review the experiences under this
Recommendation of Member countries and of non-member
economies that have associated themselves with this
Recommendation; and
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3. to report to the Council as appropriate on any further action
needed to improve merger laws, to achieve greater convergence
towards recognised best practices, and to strengthen cooperation
and coordination in the review of transnational mergers.

I1l. INVITES non-member economies to associate themselves with
this Recommendation and to implement it.




