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(Recommendation of the Council on Fighting Bid Rigging in Public Procurement)
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THE COUNCIL,

HAVING REGARD to Article 5 b) of the Convention on the
Organisation for Economic Co-operation and Development of 14
December 1960;

HAVING REGARD to the Recommendation of the Council
concerning Effective Action Against Hard Core Cartels, which
invites “Member countries [to] ensure that their competition laws
effectively halt and deter hard core cartels”, which include “an
anticompetitive agreement, anticompetitive concerted practice, or
anticompetitive arrangement by competitors to fix prices [or] make
rigged bids (collusive tenders)” [C(98)35/FINAL];

HAVING REGARD to the Recommendation of the Council on
Enhancing Integrity in Public Procurement, which lists collusion
among the “integrity violations” in the field of public procurement and
recognises that efforts to enhance good governance and integrity in
public procurement contribute to an efficient and effective
management of public resources and therefore of taxpayers’ money
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[C(2008)105];

HAVING REGARD in particular to Principle 1 (Provide an adequate
degree of transparency in the entire procurement cycle in order to
promote fair and equitable treatment for potential suppliers) and
Principle 7 (Provide specific mechanisms to monitor public
procurement as well as to detect misconduct and apply sanctions
accordingly) of the Council Recommendation on Enhancing

Integrity in Public Procurement;

HAVING REGARD to the Third Report on the Implementation of the
Council Recommendation concerning Effective Action Against Hard
Core Cartels, which lists the fight against anticompetitive behaviour
in auctions and in procurement among the enforcement priorities
that Members should pursue in their fight against hard core cartels
[C(2005)159];

RECOGNISING that public procurement is a key economic activity
of governments that has a wider impact on competition in the
market, both short term and long term, as it can affect the degree of
innovation and the level of investment in a specific industry sector
and the overall level of competitiveness of markets, with potential
benefits for the whole economy;
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RECOGNISING that, in public procurement, competition promotes
efficiency, helping to ensure that goods and services offered to
public entities more closely match their preferences, producing
benefits such as lower prices, improved quality, increased
innovation, higher productivity and, more generally, “value for
money” to the benefit of end consumers, users of public services
and taxpayers;

RECOGNISING that collusion in public tenders, or bid rigging, is
among the most egregious violations of competition law that injures
the public purchaser by raising prices and restricting supply, thus
making goods and services unavailable to some purchasers and
unnecessarily expensive for others, to the detriment of final users of
public goods and services and taxpayers;

RECOGNISING that some public procurement rules may
inadvertently facilitate collusion even when they are not intended to
lessen competition;

RECOGNISING that rules that unduly restrict competition often can
be revised in a way that promotes market competition while still
achieving public policy objectives; and
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RECOGNISING the efforts to disseminate the Guidelines on
Fighting Bid Rigging in Public Procurement adopted by the
Competition Committee in 2009 [DAF/COMP(2009)1/FINAL];

NOTING that a number of OECD Members have developed tools to
detect and limit bid rigging in public procurement tenders;

On the proposal of the Competition Committee;

. RECOMMENDS that Members assess the various features of
their public procurement laws and practices and their impact on the
likelihood of collusion between bidders. Members should strive for
public procurement tenders at all levels of government that are
designed to promote more effective competition and to reduce the
risk of bid rigging while ensuring overall value for money.

To this effect, officials responsible for public procurement at all
levels of government should:

1. Understand, in co-operation with sector regulators, the general
features of the market in question, the range of products and/or
services available in the market that would suit the requirements of
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the purchaser, and the potential suppliers of these products and/or

services.

2. Promote competition by maximising participation of potential
bidders by:

i) establishing participation requirements that are transparent, non-
discriminatory, and that do not unreasonably limit competition;

ii) designing, to the extent possible, tender specifications and terms
of reference focusing on functional performance, namely on what is
to be achieved, rather than how it is to be done, in order to attract
to the tender the highest number of bidders, including suppliers of
substitute products;

iii) allowing firms from other countries or from other regions within
the country in question to participate, where appropriate; and

iv)where possible, allowing smaller firms to participate even if they

cannot bid for the entire contract.

3. Design the tender process so as to reduce the opportunities for
communication among bidders, either before or during the tender
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process. For example, sealed-bid tender procedures should be
favoured, and the use of clarification meetings or on-site visits
attended personally by bidders should be limited where possible, in
favour of remote procedures where the identity of the participants
can be kept confidential, such as email communications and other
web-based technologies.

4. Adopt selection criteria designed

i) to improve the intensity and effectiveness of competition in the
tender process, and

ii) to ensure that there is always a sufficient number of potential
credible bidders with a continuing interest in bidding on future
projects. Qualitative selection and award criteria should be chosen
in such a way that credible bidders, including small and medium-
sized enterprises, are not deterred unnecessarily from participating
in public tenders.

5. Strengthen efforts to fight collusion and enhance competition in
public tenders by encouraging procurement agencies to use
electronic bidding systems, which may be accessible to a broader
group of bidders and less expensive, and to store information about
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public procurement opportunities in order to allow appropriate
analysis of bidding behaviour and of bid data.

6. Require all bidders to sign a Certificate of Independent Bid
Determination or equivalent attestation that the bid submitted is
genuine, non-collusive, and made with the intention to accept the
contract if awarded.

7. Include in the invitation to tender a warning regarding the
sanctions for bid rigging that exist in the particular jurisdiction, for
example fines, prison terms and other penalties under the
competition law, suspension from participating in public tenders for
a certain period of time, sanctions for signing an untruthful
Certificate of Independent Bid Determination, and liability for
damages to the procuring agency. Sanctions should ensure
sufficient deterrence, taking into account the country’s leniency
policy, if applicable.

. RECOMMENDS that Members ensure that officials responsible
for public procurement at all levels of government are aware of
signs, suspicious behaviour and unusual bidding patterns which
may indicate collusion, so that these suspicious activities are better
identified and investigated by the responsible public agencies.
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In particular, Members should encourage competition authorities to:

1. Partner with procurement agencies to produce printed or
electronic materials on fraud and collusion awareness indicators to
distribute to any individual who will be handling and/or facilitating
awards of public funds;

2. Provide or offer support to procurement agencies to set up
training for procurement officials, auditors, and investigators at all
levels of government on techniques for identifying suspicious
behaviour and unusual bidding patterns which may indicate
collusion; and

3. Establish a continuing relationship with procurement agencies
such that, should preventive mechanisms fail to protect public funds
from third-party collusion, those agencies will report the suspected
collusion to competition authorities (in addition to any other
competent authority) and have the confidence that competition
authorities will help investigate and prosecute any potential anti-
competitive conduct.

Members should also consider establishing adequate incentives for
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procurement officials to take effective actions to prevent and detect
bid rigging, for example by explicitly including prevention and
detection of bid rigging among the statutory duties of procurement
officials or by rewarding the successful detection of actual anti-
competitive practices in the assessment of the career performance
of procurement officials.

[I.LRECOMMENDS that Members encourage officials responsible
for public procurement at all levels of government to follow the
Guidelines for Fighting Bid Rigging in Public Procurement set out in
the Annex to this Recommendation, of which they form an integral
part.

IV.RECOMMENDS that Members develop tools to assess, measure
and monitor the impact on competition of public procurement laws
and regulations.

V. INVITES Members to disseminate this Recommendation widely
within their governments and agencies.

VILINVITES non-Members to adhere to this Recommendation and
to implement it.

VILINSTRUCTS the Competition Committee to:
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i) serve as a forum for sharing experience under this
Recommendation for Members and those non-Members adhering
to this Recommendation;

i) promote this Recommendation with other relevant committees
and bodies of the OECD; and

iii)ymonitor the implementation of this Recommendation and to report
to the Council no later than three years following its adoption and,
as appropriate, thereafter.




