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Guidelines for the setting of fines in

cartel administrative offence proceedings

25 June 2013
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Il. Precise setting of fines
1. Definition of the statutory framework of fines

The lower limit of the statutory framework amounts to five euros (Section 17 (1) OWiG).
Under Section 81 (4) sentence 2 GWB, the upper limit of the framework of fines for serious
intentional cartel administrative offences to be imposed on a company or an association of
companies amounts to 10 % of the total tumover achieved in the husiness year preceding
the authority’s decision. For negligent offences the maximum fine amounts fo 5 % of the total
tumaover achieved (Section 17 (2) OWIG).

2. Setting of fine within the statutory framework of fines

The scope for setting a fine in a specific case is determined with due consideration to the
gain and harm potential on the one hand and the total tumover of the company on the other.

The Bundeskartellamt assumes a gain and harm potential of 10% of the company's furnover
achieved from the infringement during the infringement period.

The tumover achieved from the infringement is the domestic tumover achieved by the
company from the sale of the products or services connected with the infringement over the
duration of the violation. It can be estimated according to the general rules. If due to the na-
ture of the infingement or an unforeseen course of development the expected tumover was
not achieved, the turnover the company would probably have achieved without the infringe-
ment or the unforeseen course of development will be used to determine the gain and harm
potential.

In cases in which the infringement lasted less than 12 months, the Bundeskarellamt bases
its calculation on a period of 12 months imespective of the actual duration of the infringement.
The last 12 months before the infringement ceased are relevant in this respect.

A multiplication factor is applied to the established gain and harm paotential to account for the
size of the respective company:

Factor 23 14 a5 g i
Total turnover of the | =€100 mil- | €100 million | €1 billion €10 billion =100  hilli-
company pursuant lion ¢ €1 1o €10 bili o e100|on
to Section 81 {4) up to up to ii- |up 1o

billion on billion

sentence 2 GWB

In cases in which the value calculated under para. 13 is below the legal upper limit, subject to
para. 15, this value will represent the upper limit for the further assessment of the fine. In all
other cases the scope for setling fines will not be limited within the statutory framework for
setting fines.

Where the value determined under para. 13 is obviously too low in a specific case on
account of a significantly higher gain and ham potential, this value can by exception be ex-
ceeded in order to set an adequate fine.
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1990-1994 539,691,550 1990-1994 344,282,550
1995-1999 292,838,000 1995-1999 270,963,500
2000-2004 3,462,664,100 2000-2004 3,157,348,710
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“From the moment KYB received notification of the government’s investigation,
management committed to instituting policies that would ensure that it would
never again violate the antitrust laws. Direction for this change came straight
from the top—KYB’s president, Masao Usui. He directed a full and complete
investigation be conducted and ordered all employees to cooperate fully and
truthfully with the investigation.”

(United States Sentencing Memorandum and Motion for Downward Departure)
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“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal” Article 6(1) of the European Convention of Human Rights
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“it must be recognized in this particular case that for both incoming and
outgoing services part of the services are performed outside the EEA, and that
part of the harm resulting from the cartel in respect of those EEA-third country
routes is likely to fall outside the EEA. A reduction of 50% in the basic amount
appears justified to reflect these considerations for EEA-third country routes”
(EFFEYMMZEAILTIVLEH)

“The Commission bases its calculation of the value of sales purely on the sales to
European customers, namely on the so called prepaid business.”

(EFEMZEE YR BEENILTILEHR)
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